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Introduction: The Problem
It is generally conceded that world marine fisheries are
facing difficult times. Quantitatively world fish catch has
levelled off, and qualitatively the portion of total fish catch
representing high-quality, high-priced, and high-demand
fish stocks is declining. A recent study indicates that fish-
ing effort is proceeding farther down the food chain as the
desired species at the top of that chain are becoming less
abundant.1  While there is some discussion as to whether
and to what degree the problem is due to natural causes
such as El Niño or to anthropogenic causes such as
overfishing and habitat destruction, it is clear that in many
cases overfishing, associated with modern technology, in-
creased effort, and open access, has been a significant con-
tributor to fishery decline.

The 1982 Convention on the Law of the Sea,2  adopted
by the Third United Nations Conference on the Law of
the Sea (UNCLOS-III), and the state practice associated
with it established a new international legal framework for
marine fisheries. With recognition of the right of the coastal
state to create an exclusive economic zone (EEZ), in which
that state has sovereign rights over living resources in an
area to a maximum distance of 200 miles from the base-
lines used to measure the territorial sea, the most impor-
tant part of the ocean commons was removed from the
regime of the high seas and placed under the jurisdiction
of the coastal state. Fishing in ocean areas accounting for
some 90 to 95 per cent of world fish catch would now be
controlled by coastal states, and fishermen from other
states desiring to fish in those waters would require coastal-
state consent.3  Accordingly, it might appear that the open-
access regime described as ‘the tragedy of the commons,’4

at least in its international manifestation, had disappeared.
In a variety of situations this proved not to be the case.

The boundaries of the EEZ are politically rather than eco-
logically determined; that is, they represent political deci-
sions but fail to encompass the entire ecosystem that sus-
tains the living resources and mark the limits of their mi-
gration. The fish are not party to the diplomatic Agree-
ment embodied in the EEZ and they wander about, moti-
vated by factors such as food availability and water tem-

perature, disregarding the sanctity of solemnly created
treaty regimes. In particular, it is the continental shelf
rather than the EEZ that is most relevant to the fish, but
there are a number of continental-shelf areas that extend
beyond 200-mile limits. Fish swimming from the EEZ into
adjacent shelf areas beyond that limit, as in the case of
Greenland halibut in the ‘Nose’, the ‘Tail’, and the Flem-
ish Cap off the eastern coast of Canada, then leave the
coastal state’s EEZ and enter into the high seas, where they
are subject to a different legal regime.

A number of foreign-flag fishing vessels, displaced from
fishing grounds incorporated into EEZs, began to fish in
high-seas areas just beyond those zones. The existence of
straddling stocks that move from the EEZ into the high
seas, together with the continued efforts of distant-water
fishing vessels operating just seaward of the coastal-state
EEZ, posed problems for coastal-state fisheries manage-
ment. Not only did foreign fishing serve to undercut
coastal-state attempts at stock conservation, it also si-
phoned off economic benefits that coastal states antici-
pated reaping from their control of fisheries in the EEZ.5

But it should be noted that intensified coastal-state fish-
ing within the EEZ, where most fishing occurs, also con-
tributed to the decline of straddling fish stocks.

The potential for international problems regarding strad-
dling stocks was recognized at UNCLOS-III, but the con-
sensus needed to address this matter in a detailed and sat-
isfactory manner was lacking.6  Under the terms of the 1982
Law of the Sea Convention, where there are stocks strad-
dling EEZs and high seas, states ‘shall seek, either directly
or through appropriate subregional or regional organiza-
tions, to agree upon the measures necessary for the con-
servation of these stocks in the adjacent area.’7  Freedom
to fish on the high seas is recognized in the Convention,
but, notably, it is made subject to ‘the rights and duties as
well as the interests of coastal States’8  as provided for in
Convention articles addressing the subjects of straddling
stocks, highly migratory species, marine mammals, and
anadromous and catadromous species.9  While the 1982
Law of the Sea Convention has qualified high-seas fish-
ing rights, the operational qualifications are not clearly
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specified.
And, by definition, highly migratory species such as tuna

presented management problems by virtue of their wide-
ranging migratory habits. In regard to these species, the
1982 Law of the Sea Convention simply provides that
coastal states and other states whose nationals fish in a
region are subject to a general requirement to co-operate
directly or through appropriate international organiza-
tions, ‘with a view to ensuring conservation and promot-
ing the objective of optimum utilization of such species
throughout the region, both within and beyond the exclu-
sive economic zone.’10  In areas without such international
bodies, the coastal state and other fishing states are to es-
tablish them and participate in their work.11

International Response to the Problem
By the 1990s the inadequacy of the treatment of straddling
and highly migratory stocks in the 1982 Law of the Sea
Convention could no longer be ignored.12  Under the aus-
pices of the Food and Agriculture Organization (FAO),
two important instruments were adopted in 1993 and 1995
respectively: the Agreement to Promote Compliance with
International Conservation and Management Measures
by Fishing Vessels on the High Seas13  (Compliance Agree-
ment), which is not yet in force, and the voluntary Code
of Conduct for Responsible Fisheries14  (Code of Conduct).

The Compliance Agreement specifies the responsibilities
of a state for ships flying its flag that fish on the high seas,15

requires flag-state authorization for such fishing,16  and
obligates a state to ensure that fishing by vessels under its
flag do not undermine international conservation and
management efforts.17  A state is not to allow the use of its
flag unless it can effectively exercise its Compliance Agree-
ment responsibilities.18  This requirement constitutes a re-
sponse to problems associated with the reflagging of fish-
ing vessels under the flag of a state that is either unwilling
or unable to enforce fisheries regulations. For its part, the
FAO Code of Conduct is a sweeping statement of princi-
ples and approaches recommended to promote the sustain-
able use of world fisheries and addresses its technical, eco-
nomic, ecological, legal, and management aspects.

The same general concerns with fisheries that resulted
in the adoption of these instruments led the United Na-
tions Conference on the Human Environment in 1992 to
call for a conference on straddling and highly migratory
fish stocks to ‘consider means of improving cooperation
on fisheries among States, and formulate appropriate rec-
ommendations.’19  The UN General Assembly responded
by convening an intergovernmental conference in 1993,
which concluded its work in 1995 with the adoption of a
new international treaty with the unwieldy title Agreement

for the Implementation of the Provisions of the United
Nations Convention of the Law of the Sea of 10 Decem-
ber 1982 Relating to the Conservation and Management
of Straddling Fish Stocks and Highly Migratory Fish
Stocks; it is commonly referred to as the UN Fish Stocks
Agreement.20  The three instruments—the FAO Compli-
ance Agreement, the FAO Code of Conduct, and the UN
Fish Stocks Agreement—complement each other, are
mutually reinforcing, and provide potential for meaning-
ful advances in fisheries management.

The UN Fish Stocks Agreement was opened for signa-
ture on 4 December 1995 and enters into force 30 days after
the date of deposit of the thirtieth instrument of ratifica-
tion or accession.21  While great emphasis was placed on
the need for the Agreement to be fully consistent with the
Law of the Sea Convention of 1982, the fact remains that,
in addressing the void left by the 1982 Convention, the
Agreement represents an effort in both codification and
what is termed the progressive development of interna-
tional law.22  In its effort to advance the objective of en-
suring sustainable use of straddling and highly migratory
fish stocks,23  the 1995 Agreement further crystallizes an
ecosystem-based approach to fisheries management,
emphasizing concepts such as:

• unity of stocks and the need for management of stocks
over their entire range;24

• the imperative for compatibility of EEZ and high-seas
fisheries regimes;25

• a concern with the catch of non-targeted species and
the interdependence of stocks;26

• the need for a precautionary approach to fisheries
management;27

• transparency in the decision making and activities of
regional fisheries management organizations and ar-
rangements.28

The Agreement also provides means with which to give
effect to this new conceptualization of fisheries manage-
ment, stressing the role and responsibility of regional fish-
eries bodies to ensure protection of stocks in areas beyond
the jurisdiction of coastal states.29  To this end it provides
that enforcement in high-seas areas within the jurisdiction
of regional fisheries organizations or arrangements is not
limited to a fishing vessel’s flag state. Fishing vessels of
states party to the UN Fish Stocks Agreement may be
subject to enforcement measures as well, by authorized
vessels of other states that belong to the fishery organiza-
tion or are participants in a regional arrangement.30  When
violations are detected, evidence is to be secured and the
flag state promptly notified. The flag state is then obligated
within three working days to respond, indicating that it will
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take enforcement action itself, keeping the inspecting state
informed, or it is to authorize the inspecting state to take
such action while keeping the flag state informed.31  An
enforcement role is also provided for port states party to
the Agreement; authorities of port states may inspect docu-
ments, gear, and catches on entering vessels and may adopt
legislation forbidding landings or trans-shipment of
catches when the taking of that catch has undercut regional
conservation and management measures on the high
seas.32  These developments represent moves away from the
traditional practice of exclusive flag-state control, with
some special exceptions, over the activities of ships on the
high seas.

Perhaps even more stunning is the acceptance by party
states of the obligation that, if ships of their flag are to fish
in high-seas areas in which there are regional organizations
or arrangements for conservation and management, then
the state is to join the organization or participate in the
arrangement as a price of access to the fishery resources
that are governed by that organization or arrangement.33

This provision, if made effective, would address the prob-
lem of the ‘free rider’ who benefits from the efforts of oth-
ers at no cost to himself. Significantly, in an effort to en-
sure transparency, the increasing importance of non-gov-
ernmental organizations (NGOs) is recognized with assur-
ances that they will be allowed to take part in meetings of
regional fishery management bodies. While such partici-
pation is to be in accordance with the organization’s pro-
cedures, the Agreement stipulates that those procedures
‘shall not be unduly restrictive’.34  And, finally, the Agree-
ment provides that the dispute-settlement provisions con-
tained in the Law of the Sea Convention will apply to dis-
putes among parties to the Agreement, even if they are not
party to the Convention.35

Depending on how the Agreement’s provisions are ex-
ecuted, entry into force and implementation may have
substantial effects on the sustainability of fisheries if those
states most actively participating in high-seas fisheries
become party to the Agreement. At the time of writing,
the Agreement, which has 59 signatories, had received 28
ratifications or acceptances, two short of that required for
entry into force.36  Further, no state or entity that may ratify
the Agreement has notified the UN, which serves as Agree-
ment depositary, that it accepts provisional application as
allowed under Article 41.37

Of considerable concern is the fact that key high-seas
fishing states have not ratified or acceded to the Agree-
ment. It is estimated that some 90 per cent of high-seas
catch is taken by nationals of only six states or entities:
Japan, Spain, Poland, the Republic of Korea, the Russian
Federation, and Taiwan, province of China.38  Of these
only the Russian Federation has both signed and ratified

the Agreement. Japan, Spain, and the Republic of Korea
have signed but not ratified, Poland has done neither, and
the legal capability of Taiwan to become party to this
Agreement is not clear, given the ongoing controversy over
Taiwan’s legal status.39  It might be noted that the People’s
Republic of China has signed the Agreement but has not
yet ratified it. Concerned with the reality that many com-
mercially significant straddling and highly migratory fish
stocks remain subject to insufficiently regulated fishing
effort, the United Nations General Assembly has called
repeatedly on states and other entities referred to in Arti-
cle 1(2)(b) of the Agreement to ratify or accede to it and
to consider applying it provisionally while awaiting the
Agreement’s entry into force.40

No reservations or exceptions are allowed to the Agree-
ment,41  but several states and the European Union have
taken advantage of Article 43, which allows for declara-
tions or statements at the time a state or an entity signs,
ratifies, or accedes to the Agreement.42  Such statements
or declarations are not to modify the Agreement’s provi-
sions. Some declarations address available choices on dis-
pute settlement provided in Article 30 of the Agreement,43

but others may be indicative of a state’s understanding of
how the Agreement should be implemented and, thus, may
be suggestive of implementation problems and have sub-
stantive significance.

In the case of the European Union the declaration notes,
among other things, the respective competence of the
European Union and its member states in fisheries mat-
ters relevant to the Agreement.44  The government of China
addresses the sensitive subject of enforcement in its decla-
ration made at the time of signing the Agreement, observ-
ing that enforcement action by other states is taken ‘with
the authorization of the flag State’ and that the ‘author-
ized enforcement action should be limited to the mode and
scope as specified in the authorization by the flag State.’
The Chinese statement also records the understanding of
the government of China that force may be used by inspec-
tors only when the personal safety of authorized inspec-
tors is endangered and their inspecting activities are vio-
lently obstructed by the fishing vessels’ crew members.45

The European Union in its declaration observes that the
Agreement’s provisions are not to be interpreted so as to
conflict with the international law principle of freedom of
the high seas.46  Since upon entry into force the Agreement
becomes part of international law, at least for party states,
it would seem that the European Union is attempting to
balance future interpretations of the Agreement so as to
limit interference with high-seas freedoms as opposed to
accenting the need for a managed fisheries environment
in areas beyond national jurisdiction. And, by underscor-
ing the flag-state enforcement role and flag-state discre-
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tion as to whether to prosecute ships under its flag,47  the
European Union in its declaration raises questions regard-
ing the future uniformity and effectiveness of enforcement
efforts.

The declaration of Uruguay observes that the Agree-
ment’s effectiveness will depend on whether conservation
and management measures in areas beyond national ju-
risdiction take into account and are compatible with those
adopted by relevant coastal states for the same stocks in
areas under national jurisdiction.48  Implicit is the view that
arrangements made for fisheries in high-seas areas are to
follow the lead set by coastal states in their EEZs, a per-
spective on compatibility that might not be shared com-
pletely by distant-water fishing states.

Implementation by Parties and Regional Fishery
Organizations
The terms of a treaty become binding upon parties once
the treaty enters into force. While the Agreement is not
yet in force there are indications that it soon will be, as
additional states are completing the ratification process.49

Some states and the European Union have already taken
measures with implementation of the Agreement in mind.
The Republic of Korea, for example, has joined a dozen
international fisheries organizations, including the Inter-
national Commission for the Conservation of Atlantic
Tuna (ICCAT) and the Indian Ocean Tuna Commission
(IOTC), and is looking to join additional fisheries organi-
zations and arrangements.50  China has also joined ICCAT
and IOTC.51  Such information, however, is anecdotal in
nature and not necessarily indicative of widespread state
action.

Transboundary and straddling fish stocks, as well as
highly migratory stocks, are subject to management meas-
ures of more than 30 regional bodies or arrangements that
variously and to different extents collect and compile data,
serve as forums for consideration of problems, and take
action on conservation and utilization. The effectiveness
of such bodies has often been undermined by inadequate
resources and data, limited decision making and enforce-
ment capability and authority, and the activities of nation-
als of states not belonging to the organization or partici-
pating in the regional arrangement.52  Further, many of the
regional bodies have tended to be reactive rather than
proactive in their approach to fisheries. Such problems may
be addressed in meaningful ways with the wide ratifica-
tion and entry into force of the UN Fish Stocks Agree-
ment and the FAO Compliance Agreement.

A number of regional fishery organizations, such as
ICCAT and the Inter-American Tropical Tuna Commis-
sion (IATTC), whose roles in the management of fish

stocks will be enhanced by the Agreement, have begun,
with encouragement from the FAO, to contemplate the
Agreement’s implications for their operations and the need
for change in their constitutive treaties, policies, and ac-
tivities.53  The General Fisheries Commission for the Medi-
terranean Agreement, for example, was amended in 1997
to apply the precautionary approach, a keystone princi-
ple in both the Agreement and the FAO Code of Conduct,
to its decision making.54  The Northwest Atlantic Fisher-
ies Organization (NAFO) and the International Council
for the Exploration of the Seas (ICES) have begun to con-
sider the implementation of precaution.55  ICES, NAFO,
and ICCAT have all established working groups on the
precautionary approach.56  And NAFO reports continu-
ing efforts to improve the transparency of its proceedings
and decisions as well as diplomatic representations to non-
party flag states whose vessels operate in the NAFO area.57

But, again, available information on developments
within regional fisheries bodies is anecdotal and incom-
plete. On the basis of information it has collected, the FAO
has found that few regional bodies have begun to imple-
ment the conservation and management measures pro-
vided for in the Compliance Agreement, the Code of Con-
duct, or the UN Fish Stocks Agreement.58  The FAO notes
that this finding is not surprising given that these instru-
ments ‘present complex scientific, managerial and politi-
cal considerations that cannot be resolved quickly’.59  The
same considerations help to explain the delay of states to
ratify and to bring into force the UN Fish Stocks Agree-
ment and the Compliance Agreement.

In accordance with the UN Fish Stocks Agreement, re-
gional fisheries bodies or arrangements are to be estab-
lished in areas where they do not exist; indeed, new organi-
zations or treaty arrangements appear to be emerging. This
is seen, for example, in the Barents Sea, where negotiations
involving Norway, Iceland, and the Russian Federation
have led to the adoption of the Barents Sea Loophole
Agreement for the high-seas area surrounded by Norwe-
gian and Russian fisheries jurisdiction. This new Loophole
Agreement goes beyond already existing Norwegian–Rus-
sian bilateral management efforts and entered into force
on 15 July 1999.60

In the western and central Pacific Ocean, and as a direct
response to the UN Fish Stocks Agreement, negotiations
are ongoing for the creation of a regional commission to
manage highly migratory fish stocks.61  The draft, still in-
complete, parallels the UN Fish Stocks Agreement and
incorporates concepts such as precaution, compatibility of
measures taken to areas under national jurisdiction and
on the high seas, and transparency.62

Because of growing concern with unregulated fishing off
their coasts, Namibia, Angola, South Africa, and the
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United Kingdom (on behalf of St Helena, Tristan da
Cunha, and Ascension Island) started the process in 1996
to establish a regional fisheries organization for the south-
east Atlantic, to be known as the South-East Atlantic Fish-
eries Organization (SEAFO). The fish stocks that would
be managed would be straddling stocks and discrete high-
seas stocks but not the highly migratory stocks managed
by ICCAT.63  Among the significant issues being discussed
are the application of the UN Fish Stocks Agreement and
the precautionary approach and enforcement.64

Impact on the Problem
The UN Fish Stocks Agreement offers the promise of
substantial impact on the management of world fisheries,
particularly in conjunction with the requirements of the
FAO Compliance Agreement and the guidance of the
Code of Conduct for Responsible Fisheries. It represents
a significant change in the international legal context in
which world fishing will operate and advances an
ecosystemic conception of fisheries management.

It is too early to assess the degree to which the potential
of the Fish Stocks Agreement will be realized, as it is not
yet in force and not widely ratified, and the practice of
states and regional international fishery organizations is
spotty. Nonetheless, there are already indications of
change at both state and international organization lev-
els. And the pace of change may accelerate quickly once
the 1995 Agreement and the FAO Compliance Agreement
enter into force.

The UN Fish Stocks Agreement fills an important void
left by the 1982 Law of the Sea Convention with regard to
straddling and highly migratory fish. It represents a ma-
jor step in the effort of the world community to respond
to serious fishery management problems and to protect the
sustainability of marine fisheries.

Barriers to Further Progress
Essentially, barriers to progress are of two types: political
and technical. A significant problem in implementing the
UN Fish Stocks Agreement relates to political will and
political interest. This Agreement requires that states sur-
render some of their sovereign prerogatives on the high seas
and accept limitations in ocean areas that have tradition-
ally been treated as open commons. For distant-water fish-
ing states, this represents a considerable break with past
practice, a departure that carries with it economic and
social costs. The Agreement is often seen in terms of the
need to protect the sustainability of marine fish stocks, but
it must also be noted that the Agreement has allocative
implications regarding who gets the available fish. A
weighty factor in the delay in bringing the Agreement into

force and the apparent reluctance of some states to become
party to it and to the FAO Compliance Agreement is at-
tributable to some underlying differences of political in-
terest: differences between developed and developing fish-
ing states, coastal and distant water fishing states, and tra-
ditional fishing states as opposed to new entrants.

But aside from political will there are and will be prob-
lems in operationalizing concepts such as precaution,
working out the details for an equitable and effective en-
forcement regime, and integrating scientific findings into
the making of decisions having important social, economic,
and political implications. In moving towards an ecosys-
tem-based approach to fisheries management there will be
a need for the application of adaptive management tech-
niques and political leadership that focus on sustaining
resources and the environmental conditions which support
them, even at the expense of immediate political, economic,
and social fallout.
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