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It Should Be

Gerard Peset

Introduction

O dl the pallutants entering the seq, all very often gppearsto bethe
SUbdtancetha atractsmost atention. Smilary, of al sourcesof marine
pallution, ail-tanker accidents very often appear to bethe Sngle most
important source of marine pallution. Thisas suchisamgor problem.
Oil may nat be the mogt hezardous pollutant to beintroduced into the
maine ewvironment, oiltanker acddents definitdy are not the most
important source of marine palution in generd nor for ail pallutionin
paticular. The prablem assodiated with the high profile of ail inthe
leeguedf pollutantscould well bethet far toomuch atertionisgivento
ail pallution &t the cogt of the atention that should dso be given to
other substances serioudly palluting themarineenvironment.

This atide will nevathdess foous its dtention on maine all
pallution; itis after dl, aseriousprobleminitsoan right. Asaresult of
theatention ol pollution hashad over the pest decades, in particular in
reection to along ligt of serious oil4anker acddents, many meesures
have been taken againg it. Conssquently, thisis an aeawhereit is
possible to assess how far the internationa community has comein
solving specific environmentd problems, whet the main oostades are
to effective internationd solutions and what should be dne to
overcometheseproblems,

The Nature of the Problem: The Amounts of Oil Spilled into

the Marine Environment
Every year over 1,500 million tonnes of ail are tranported over the
world's sess by ships as cargo (some 1,480 million tonnes in 1989), s
fud ail (an esimated 110,000 tonnes in 1989), or for other uses A
rdativdy smdl but in absolute numberssubgtantial amourt of oil never
reaches its dedtination as cargo or is effectively used in the ships
engines. it ends up in the marine environment either as a resuit of
operationd dischargesor asaresut of accidentswith ships

Various esimates have been made to assessthe totd amount of il
entering the world's sees and oceans Table 1 summarizes some of
theseedimatesfrom different years, the edimatesinduded arefor the
years 1973, 1981, 1990, and 1992 The edimate for the year 1981
provides an indication of the importance of shipping as a source of
maineail pollution. From an esimeted totd of 328 million tonesofall
entering the marine environment, some 1.5 million tonnes (46 per cant)
were generated by shipping, from which some 410,000 tonnes (13 per
cant) weretheresult of (tenker)-accidents.

Table 1. Estimates of the guantities of oil annually entering the marine environment (milions oftonnes)

Year of theesimate/publication
1973/1975 1981/1985 1990/1990 1992/1993
Naturd souroes na 025 na 025
Oil exploration na 005 na 005
Shipping
Digharged bilgeand fud ail plusoperationd lossesfrom ol tankers 108 102 041 041
Tanker-accidents 020 041 011 011
Acddentswith other typesof ships 0.0 — 001 001
Other (ports shipyards scrgpping, €(c,) 0.75 0.07 004 004
Atmaspheric depastion na 0.30 na 0.30
LancHbesed sources na 118 na 118
Total amount per year — 328 — 235

Nate na=nat avalable

Sources Nationd Reseerch Coundl (1991), Tanker Spills Prevention by Design (Nationdl Academy Press Washington, DC); GESAMP (1993), Inpact of Oil and Related

Chamicalsand Wadteson the Marine Ervironment (IMO, London).
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Themod recent (abeit not quite new) esimatewasgiveninareport by
GESAMP (theIMOFAOQUNESCOWMOMHO/IAEA/ UNJUNDP
Joint Group of Experts on the Scientific Agpects of Marine Pollution)
and was put a an annud introduction of 2.35 million tonnes of ail into
the marine environment? GESAMP did not develop new estimétes its
report merdy usss the most recent edimates available from previous
sudies(in Tahle1 thefiguresgivenindther column2or 3).

The GESAMP report then continues to provide deta (taken from
other publications) regarding legiond sea arees (See Table 2). When
the esimatesfor theseregiond seaaress are edded, adifferent picture
emerges a leed 7.3 million tonnes of ail are entering the world's sees
and oceansannudly if thoseesimatesarecorrect.

Table 2. Estimates of the quantities of oil annually entering
the marine environment in various regional sea areas
(millions of tonnes)

North Sea 260,000
BdticSma 21,000-60,000
Meditaraneen Sea 500,000
North-West Atlantic *
Wide Caibben 950,000
West and Centrd Africa *
South Africa *
Eaet Africanregion *
Red S, Guif of Aden *
ArabiayPardan Guif 160,000 (prelran-ragand Guf warg
Indian Ocean, Arehian S 5,000,000
Indian Seg, Bay of Bangdl 400,000
South+Esst Asa *
South-Eaet Pdific *
North-East Padific *
Ardic Oceen *
Antarctic Oceen *
TOTAL approx. 7,300,000

Naote * =noovedl edimae

Source GESAMP (1993), Inpact of Oil and Rdlated Chenricalsand Wadtesonthe
Marine Ervironment(IMO, London).

More detailed edimates, providing information about the contribution
of shipping, are dso avalable from other sources far example, for the
North Sea (see Table 3). The fact that the North Seadates could nat
jointly agreeontheamounts of oil ‘produced by illegd dischargesand
tanker accidents does not mean that there have been no esimatesfor,
in paticular, the amounts of ail discharged illegdly. These esimates
range from some 15,000 tonnes per year to as much as 60,000 tonnes
per year for thewhole North Sea. This, of course, addscondderably to
thetotd input givenintheabovelid.

Table 3. Estimates of the quantities of oil annually entering
the marine environment in the North Sea (millions of tonnes)

Trangportation 0.001-0.002
Legel dsherges 0.001-0.002
lllegd disherges *
Tanker acddents *

Production platforms 0.029

Atmaospheric depastion 0.007-0.015

LancHbesad souross 0.029-0.081

Dumping operdions 0.004-0.022
Savegedue 0.001-0.010
Industrid weetes 0.001-0.002
Drecespails 0.002-0.010

Naturd ssgps 0.001

TOTAL 0.071-0.150

Note: * =no agreed edtimete

Source Sdentific and Technical Working Group, Second Internationd Conference
on the Protection of the North Sea (1987), Quality Satus of the North Sea,
Summeary Report (London).

Fom dl thesefiguresit isdear that shipping isonly one (dbet not an
unimportant) source of marine oil pallution and thet (tanker) acddents
arenot themodt important source of oil enteringtheseafromahips Itis
important, however, to kegp in mind that these figures are nathing but
anindication, and that if these figureswereto be prepared on thebesis
of informetion avalablenow, thesituation might bedifferent. Therecent
accident with the all-tanker Braer in the Shetland |dands introduced
some 85,000 tonnes of ail into the north-eagtern Atlantic (end North
Seg). Had thisacdident heppened in theNorth Seg, it would havemore
then doubled thetatdl amount of ail in the lowestesimate, and would
have added more then hdlf of the amount of ail to the highest esimate
gveninTadle3.

Whilgt on a globd scde the amourt of all entering the marine
environment asaresuit of acddertsmay berdativey low, onaregiond
o locd scde the rdative importance of such an acddent may be
subdantidly higher. In catain aress an accidentd spill might even
account for dmast 100 per cant of thetotd input of oil inthat area. Thet
iswhy the Exxon Val dezweasan ecologicd disaster whereit heppened.
Thet ishow even arddively amdl saill, such asthe gopraximaidy 750
tonnes of the Decamber 19838 accidentd spill off Grays Harbour onthe
Washington State coadt, could develop into a mgor environmenta
prodlema thetimeit happened.

Fom thee figures it is ds0 dear that thare ae no rdiadle
daa regading the input of all into the maine ewironment.
The vaious edimaes ae too fa goat. If it is possble to
etrad two oompledy dffeat tods from jut one
publication (thet is the 235 million tones edimate in the
GESAMP report and the 7.3 million tonnes totd thet can be
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extracted from thet same report), the only vaid conduson ssemsto be
thet we do not redly know how much ol etas the maine
environment, duetoaladk of reisbledata

The Nature of the Problem: Effects and Damage
The problem a hand is of course not the introduction of ail into the
marine environment as such. The red prodem is the ecologicd and
economic damage caused by such discharges. Oiled birdsarethemost
potent symbal of ecologica damegecausad by oil spills but damegeis
of course, not confinedtobirdsdone

The 1993 GESAMP report provides one of the most recent
asesmentsof theeffects of ail in the merine environment. Thisreport
condudes, among other things, thet (@) reprodudtive, developmentd,
and behaviourd processess are very sendtive to exposure to
hydrocarbons; (b) generdly, young life sages are more sensitive then
aduits and many juvenile and adult crustaceans and echinodermsare
moresengtivethan juvenileand adult fish; (C) chronic subdethd effects
caused by petrdeum hydrocarbons spilled or discharged in low
energy, shellow coedd waters remain avalid concern; (d) diving and
surfacedwdling populations of segbirds, and sea otters and polar
bearsin particular, are known to be sendtive to ailing; (€) thereissome
evidence that petroleum causes longterm effects on populaions and
communities a il stes ) some hehitats (for example, lowenergy
marshesand mangroves) can require decadesto return totheir pre-sall
condition of population, pedies diversity, and habitat qudity; (@) al
solls have low or negligible impects on fish populaions, whilst
sgnificant impactsonloca populaionsgenerdly occur only inshdlow
waters with poor dreulaion; and ) tropica ecosysems, such as
mangroves and cord redfs as well as ssagrassessindl locationsare
paticulaly vulnerable and sengitive, dueto greeter retention of oil and
theexposureof many speciesand lifestagesyear-round?

Insomerespectsecologica damegetrandatesdirectly into economic
damege in patticular for those industries depending on a dean and
hedthy environment: particularly fisheries; recregtion, andtourism

The Nature of the Problem: Why Does Oil Enter the Marine

Environment?

Ore could think of many reasons why ships discharge ail into
the maine ewironmeat. Ignorance of the problems causd
by doing that could be among these dthough it is hard to
undersand how & present ay sedfarer could be unaware of
the ecologicd and economic damege caused by ol. A fdse
e o economy is more likdy to be a mgor fedor in
deciding to discharge ail a& seg, o in aeding the droumgances

in which serious acddents resulting in (mgior) ail aillscan ocour. This
false sense of economy trandatesinto theilluson thet it is chegper to
discharge ail & seathan to digpose of it properly; it trandatesinto the
illusonthet itismore prafitableto run aship a thelowest possible cost
of mantenanceand crew.

What Needs to be Done?
The smplest answer to the question of what needsto be doneisthat
the amourt of ail introduced into the marine environment from any
source must be reduced subgtantially. The next quedtion to be
answered then is how to do thet. With respect to shipping the
guestions are how to reduce operationd discharges from ships and
how to reduce the number of shipping accidents (fromwhich not only
the maine ewironmat will benefit but, possbly even more
importantly, thesafety of human lifefor thoseon board ships). Andthe
last questionto beansweredis who should takesuch actions.

Asshippingisadmogt by definitionaninternationd activity, meesures
to reduce the amount of ail enteringthemarineenvironment nesdtobe
teken & an intemnetiond leve. For any country it is important thet dl
shipsof whetever flag passing through itswatershaveto abide by the
smerdes Smilaty, it will beimportant for any ship to know thet the
samerueswill gpply inwhetever areacf theworldthisshipisoperaing,
andfor dl shipscompetinginthesame (global) merket. And last but not
leest, for the efectiveness of any messures it is important thet they
should be the same everywhere and that seefarers should not be
confused by different setsof rulesindifferent regions

Meeaures to reduce the amount of al enteing the marine
environment therefore nesd to be devel oped & aninternationd (globel)
levd. And it is true thet after every acddent causing aserious ol saill
many will cal for intemetiond action in response to thet accidert. Is
therethennorationdefor ationtobetaken a anationd levd ? Thereis
No messure teken & an intentiond levd can ever beeffedivef itis
notimplemented effectively a angtiond leve.

Adtions teken & the internationd and nationd levds are therefore
complementary, and attion teken & one of these levels cannat be
effectivewithout Smultaneousaction & theother leve.

The Intemational Response to the Problem

In 1992 the isue of ail gills a sea was, of course, one of the
many issues discussed by the United Nations Conference on
Ervironmat and Devdopmet (UNCED). Ageda 21
addressed the issue in sevard paragraphs of its Chepter 17,
ad induded recommendations regarding the support of
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wider ratification and implementation of rdevart shipping conventions
and protoodls (paragrgph 17.30-ad), the co-operaion in monitoring
maine pdlution from ships (paragrgph 17.30-&iii), the protection of
paticularly sensitive aress (paragraph 17.30-adv), and others’ Most of
UNCED's recommenddions in this fidd, however, refer badk to
internationd effortsareedy under way.

The prevertion of ail ills has been on theinternationd diplometic
agendafor along time, Sncethe early decades of thiscentury. Serious
tanker accidentsinthelest decades have prompted the devd opment of
many intemaiond indruments amed & preventing acddents (for
examnple the Interationd Convention for the Sty of Life & Seq,
SOLAS 1974, and subssquent Pratocals; the Convertion on the
Intemationd Regulations for Prevarting Callisons & Sea, COLREG
1972); a limiting the damege once acddents have occurred (for
example, the Intemationd Convention Relaing to Intervention onthe
High Seesin Casesof Oil RFallution CaaLelties INTERVENTION 1969,
and subssquent Protocols; the 1989 Internationd Convention on
Sdvage the International Convention on Oil Pallution Preparedness
Response and Co-opaation, OPRC 1990; and some agpects of the
International Convention for the Prevention of Pallution from Ships
1973, as madified by the Pratocdl of 1978 rdating tharto, MARPOL
1973/78); & compensating damages resulting from these acdidents (for
example, the Intemationa Convention on Civil Ligkility for Oil Rallution,
CLC 1969, the Internationd Convertion on the Edtablishment of an
Internetional Fund for Compensation for Oil Pallution Damage, FUND
1971, and the subsequent Protocolsto these Conventions); and at the
prevertionof mainepollutionasaresult of operaiond dischargesfrom
ships(thelnternationa Converttionfor the Prevertion of Pollutionfrom
Ships 1973, as madified by the Pratocd of 1978 rdating thereto,
MARPOL 1973/78, which covers all as wdl as discharges of other
ubstances such asnoxioussubstancesand garbage).

It is often damed thet these indruments have been highly
successful. The number of serious tanker accidents has gone down,
and many condder the MARPOL 73/78 Convertion to have been
extremdy ucoessful in reducing theamount of ail discharged into the
marineenvironment by ships.

Thereis however, cartainly reason to cast & leest some doulot on
these daims It is therefore useful to assess how successful these
indrumentshavebeeninredity. Thefirg questionto ask iswhether the
indrumentsredly have achieved their primary purpose, thet is; limiting
theamount of oil entering the marine environment asaresut of ether
accidents or operationd discharges A ssoond quedtion to ask is
whether naiond governments are efectivdy implemanting these
internationd indruments In other words are thee internationd
ingruments a uccess in terms of gpplication and compliance by
nationd governments?

Intrying to answer these questions, thisartidewill primearily focusits
atentiononanumber of agpectsof theMARPOL 73/78 Convention.

Less Qil in the Marine Environment?

If onetekesthefiguresfrom Table 1 it would ssemthet thetota amount
of all introduced into the marine environment by shipping has dropped
from an edimeted 2.13 million tonnesin 1973, to 1.50 million tonesin
1981, to 057 million tonnes in 1990; a subdtantia drop indesd, and if
these figures are correct the daim for success would be more then
judtified. Thequedtionis of course, whether thesefiguresare corredt. It
islikdy thet they arenct.

An andyss of the method by which the figures for 1990 were
determined shows tha they are based on a large number of
assumptions® The estimate for operationdl dischargesfromail tankers,
for ingtance, isbasad ontheamount of ail which tankerscan discharge
legitimetely under the MARPOL 73/78 Convention, plusan esimateof
the amount of ail that would be discharged unlanfully. The
assumptions on which this esimeate is based indude the degree of
compliance (esimeated to range from 80 per cart for ol tankerssmdler
then 20,000 deed weight tonnege (DWT) to 99 per cant for ail tankers
larger then 150,000 DWT) and on edimates of how much a non-
complying ship would discharge unlawfully. Both edimates may be
correct, but they may dsobetoo optimidtic.

Itisimportant to notethat it isnat possibleto condudethat lessal is
baing discharged into the marine environment if the figures used for
thet condlusion arebasad only on assumptionsregarding theamounts
of ail discharged. O, to put it more dearly: one cannat condude thet
MARPOL 73/78 is successful if that condusion is based on the
asumptionthat MARPOL 73/78issucoessul.

Is there any other basis for an assessment of the trends in the
amountsof ail being discharged a see? From an andyssof reportson
thegoplication of the MARPOL 73/78 Convention to the Internetiond
Maitime Organizetion it is deer thet there are only afew aressin the
warld where adequete efforts are mede to detect (unlawful) discharges
of ail from ships (see Table 4). Mogt discharges are detected in weters
off indudridized countries It would be wrong to condude from this
thet there are hardly any discherges of ol on thesouthern hemisphere
or in waters off developing countries It is more then likdly thet the
numbers of detected discharges are anindication of the effort medeto
detect discharges These deta therefore cannat provide any besisfor
condusionsregardingtheamount of oil discherged at sea.

GREEN GLOBE YEARBOOK 1994

44



Table 4. Number of reported spills in specific sea areas
(approximate figures)

Atlantic Oceen (Europeen weters)

BdticSea

North Seaand Channdl

Meditaranean S (ELropean, Asan, and Africanweters)

Atlantic Oceen (Canedian and USwaters)
Guf of Mexdico
Pedfic Ooeen (Canedian and USA wetery)

Padfic Ocean (Jppenesewetars), Seadf Jgpen, and East ChinaSea
SouthChinaSsa

5 85 s88 88wB

Waters of the southern hemigphere (Atlantic, Indian, Padific Oceens)

Source Garard Pedt (1992), Operational Dischargesfrom Ships An Evaluation of
the Application of the Discharge Provisons of the MARPOL Converttion by its
Contrading Parties (Al DEnvironment, Amgterdam).

If onelookset figuresfor oneof theregionswhereared efort hasbeen
medeto detect unlawful dischargesof oil & seaover anumber of years
for example, in the Netherlands sector of the North Sea(sse Tableh), it
would seam that thereisno dear trend of areduction in the number of
Foills detected, expedidly nat if the detection effort (flying hours for
aaid survellance) is induded in the comparison of the number of
detected pills over theyears

In addition to the detection of ills, trends in the amount of oil
discharged may dso be deducted from the number of oiled seebirds
washed ashore. 1n 1989 environmentd organizationsinthe Netherlands
published a report about seebird mortdlity ® This report reviewed the
avalable informetion regarding ssehird mortdity in rdation to all
pollution aong theNetherlands coast over aperiod of severd decades
Ore of the mogt dgnificant condusions from the report wasthat the
percantage of seebirds contaminated with oil, as wdl as the tatd
number of ail victims, hasnat chenged much over thelagt few decades
and thet there gppearsto have been ashift from mortdity asaresut of
occadond largescde inddents to a continuous sream of vidims
caused by chronicail pallution.

Rdativdy large numbers of birds contaminated with ail are washing
ahore duing the wintr months when thee is poor

vighility and when the sees are rough as areauit of sorms Duringa
period of Formstheimmediate effect was anincreesein the number of
al vidims This too could indicate thet the rde of operationd
dischargeshy shipsiscondderable thesearetimeswhenitisrdatively
e for aship to discharge its aily wastes. Poor vighility will prevert
these discharges from being naticed and waves will digurb spills
quickly, asaresult of whichitisamosgtimpossbleto connect anail all
toashipwhensuchaspill isnoticed in piteof thepoor vishility.

This is not something happening in the North Sea.only. In March
1990 the Canadian newspaper Globe and Mail reported smilar events
off Newfoundand: ‘New disooveies of oll-covered sesbirds off
Newfoundland's coast haveincreased edimatesto about 25,000 o far
thisyear, and have dashed hopes of an end to the deeths from oceen
oil pallution” Thesource, again, wasillegd dischargesby ships.

In summary, the MARPOL 73/78 Converttion may not have been
quiteas successful in reducing the amounts of oil enteringtheseaasa
reaut of operaiond discharges as many would like to bdieve
However, itisdso difficult to daim the opposite, because of thelack of
rdidbledaa

What isthe Stuation regarding spillsfrom serious (tanker) accidents?
The estimates for theamount of all entering themaineenvironment as
areslt of acddents given in Table 1 ranged from 300,000 tonnesiin
1973 to 410,000 tornes in 1981, to 120,000 tornes in 1990. The 1990
figures therefore indicated (egain) a subdtantid decreese. Hguresare
now ds avalade for the years 1991 and 1992 as summerized by
Gresnpeecelntemétiond fromdatacompiled by theOil Saill Intelligence
Report in a document presented to the 34th session of the Marine
Ervironment Pratetion Committee (MEPC) of the Internationdl
Maitime Organization (IMO): some 88,000 tornes (27.1 million gdlong)
in 1991 and some 140,000 tonnes (42.7 million gellons) in 1992. As of
March 1993, some 105,000 tornes (325 million gdllons) have dreedy
been spilledin 1998 asaresuit of seriousaccidents’

Whilg the totd number of (tanker) acddents may be gaing
down, there is ddfinitdy no dowrwad tred (if there is ay
trend) in the totd amount of ol bang lot & a rext of
acddets. Agan, the globd indrumetts may not be as

Table 5. Number of detected spills (oil as well as other substances) in the Netherlands sector of the North Sea

1983 1984 1985 1986

1987 1988 1989 1990 1991

Total number of Faills 1,024 649 571 378 535 429 577 721 712
reportsbesed on agid survellance 887 528 459 282 413 316 350 449 448
flyinghours 760 1119 1134 a1 1207 01 884 919 878

Source Directoraet-Generadl Rijkawaterdeet, Directie Noordzee (1992), Verontranigingsrapportage 1991 (Rijsavijk).
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uccessful in preventing accidentd ail pollution asisoftendamed.

MARPOL 73/78's Application by National Governments:
Ratification

The fird gep towards the goplication of the MARPOL 73/78
Converttion by anationd government isrdification. At 31 May 1993,
seventy-nine sates hed rtified the Convention and its Annexes | (ail)
and Il (noxious liquid substancesin bulk). The shipsflyingtheflagsof
thee ddes represant 9026 par cant of the worlds commerdd
tonnege”

A large number of dates have nat ratified the MARPOL 73/78
Convertion. Only some 10 per cent of theworldstonnegeisnat flying
aMARPOL 73/78 flag, but whilgt thismay be ardaivdy smdl patin
terms of tonnage, it may il be a condderddle number of possibly
reaivey smdl vessds In eddition, many of the Sates that have nat
raified the MARPOL 73/78 ds0 nat be providing thefadlities required
under the Convention such asreception fadlitiesfor (aily) wastesfrom
ships.

Ratification Obstacles
It is now widdy recognized thet the cogts involved in raifying the
MARPOL 73/78 Convention represant the main obdtadeto ratification
for many countries From Table 6 it will be dear thet the rate of
ratification is particulaly low in the devd oping nations. During thefirst
medting of the new subcommittee on Hag Sate Implementation of the
Internationd Matitime Organization sverd dbsarvaionsweremeadein
this respect? The Indonesian delegation noted thet many flag
adminigraions paticulaly those from devdoping countries in the
Asa—-Padfic region, found it very difficuit to kegp pace with therapid
devdopment of IMO ingruments, and fdlt thet technicd assstance
would be nesded by these countriesin order to fulfil their obligations
under IMO conventions. The subcommittee even agreed thet thelack
of resources sUffered by some deveoping countries which were dso
flag Setes hindered the full implementation of IMO ingruments and
thet technicdl essgancewould benecessary todleviaethe problem.
Technicd or, moreimportantly, finenad prodlemsmay not dwaysbe
the main reason for nat ratifying IMO conventions or, in particular, the
MARPOL 73/78 Convation. One would expect thet the mgor ail-
exporting countries (OPEC countries) would be able to ratify the
MARPOL 7378 and more oedificaly its regulations regarding the
trangport of all. In practice, this is not the Situation: only four out of
thiteen OPEC oountries (induding Ecuedor) have  rdified

Table 6. Percentage of states from various economic
groupings that have ratified the MARPOL 73/78 Convention
(situation as at 31 May 1993)

Country groups MARPOL 73/78 Annexes
1 Il 1] v _ Vv
Deve oped market economy countries 80 8 67/ 43 73
Developed market economy courtries
adjusad % (Andora Holy Segy
Liechtenstein, Sen Maino not induded) R R 7 50 8
Soddig and fomer soadis countries 48 48 39 3P A2
Deveoping countrieswitha
1986 per-capitaGDP above $1,500 53 58 25 22 28
Developing countrieswitha
1986 per-capita GDP between $6500 and $1,500 2% 26 21
24
Deveoping countrieswitha
1986 per-capitaGDPbdow $6500
or bout which thereisnoinformation
ebout the 1986 per-cepitaGDP 20 20 12 10 12

Source IMO (1993), Satusof International Conventions Rdlatingto Marine
Pdlution of Which IMOiis Depository or Responsiblefor Saordtariat Duties
(Document MEPC 34/2) (IMO, London).

the MARPOL 73/78, induding none of the ail+ich Guif Sates Itis
undlear what obgtad esdeter thesecountriesfromrratifying.

MARPOL 73/78's Application by National Governments:
Living by MARPOL's Rules?

Sevad atidesinthe MARPOL 73/78 Conveartion spd| out the duties
and regponsihilities sates acogpt when ratifying the MARPOL 73/78.
For somedof these it isrdatively essy (dbeit time-consuming) to assess
whether the Contracting Partiesto the Convention areactudly doingin
prattice what they promised to do by ratification. The following
paragraphs will assessthe leve of compliance by Contracting Parties
withseveral of theMARPOL 7378 reguldions

. Arides 11(2)(e) and (f) with requirementsfor Contracting Partiesto
send reports about the goplication of the MARPOL 73/78 to the
IMC,

. Artide6(1) cdling on Contracting Partiesto usedl gppropriateand
practicable messuresto detect unlawful discherges;

- Artides 4(2), (2), (3), and (4) spdlling out the duties of Contracting
Paties with regpect to the enforcemet of the discharge
provisons and

- Amnex |, Regulaion 12(1) outining the regponghility of
Contracting Parties to ensure the availahility in ports of reception
fadlitiesfor wegtesfromships
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Articles 11(1)(e) and (f): Reporting Requirements for
Contracting Parties

Artide 11(1)(e) requires Contracting Partiesto submit reportsabout the
goplicetion of the Conventtion to the IMO; Artide 11(1)(f) requires
Contracting Parties to submit annud datistica reports of pendties
impaosed for infringements of the present Convention. In a edd
draula letter (MEPC/Circ.138), the IMO hes devd oped agpedd formet
for thesereportscongsing of e@ght different sectionsof information.

On 31 Decamber 1991 only Sx Contredting Paties had submitted
reportsfor each year sncethe entry into force of the MARPOL 73/78
Convertion (see Table 7). These reparts did not dways comply with
the reporting formet given by the IMO in MEPC/Circ.138. Only one
country (Austrdia) had submitted satistical reportsfor each year snce
MARPOL 7378 entered into force; seven countries had done so for
evary year minusone

Denmark, the Netherlands and the United Kingdom deserve specid
dtention in this regpect. On 31 Decamber 1991 Denmark and the
Netherlands hed submitted reports for every year minusonesincethe
entry into force of the Conventtion for these countries, and the United
Kingdom for evary year. However, the raification of the MARPOL
73/78 by these countries was d 0 mede effective for the Faroe Idands
(Denmak), the Netherlands Anttilles and Aruba (the Netherlands), and
Bemuda, the Cayman Idands, Gibrdtar, Hong Kong, and the Ide of
Man (United Kingdom). Reporting for these aress has not been
complete

Morethanthirty Contracting Patieshavenever submitted areport to
the IMO. The ather Contracting Paties have submitted (often
incomplete) reportsfor oneor afew yearsonly.

Is it impotat that Contradting Paties comply with
reporting requirements? Or, in other words why should one
be concaned with the lack of what is essntidly a lot of
paperwork? There ae vaious reesons why the reporting
requiraments ae to be tken smiody. HFre, a rdidde

Table 7. Contracting parties which have submitted reports
for every year since the entry into force of the MARPOL
73/78 Convention (situation as at 31 December 1991)

Country (veer of entry intoforce) Completenessof reparts (%)
Ausraia(1988) 100,00 Byears
USA (1983) %.83 Byerd
FDR (1983) 87.50 (Byears
Norway (1983) 66.67 (Byeary
Greace (1983) 64.58 (Byeary
Cyprus(1989) 1250 (2yers

Source Garard Peet (1992), Operational Discharges from Ships An Evaluation of
the Application of the Discharge Provisons of the MARPOL Converttion by its
Contrading Parties (Al DEnvironment, Amsterdam).

ase3ment of MARPOL 73/78ss effectiveness can only be made on
the bed's of auffident data regarding itsimplementation. The required
reports are intended to obtain such data: Secondly, if a Contracting
Paty is not complying with such Smple requirements as reporting,
there might be cause for concern with respect to the compliance with
other moresubgtantia requirements.,

In generd, the condusion hasto be that most Contracting Partiesto
the MARPOL 73/78 Convertion are nat complying with Artides
11(1)(e) and (f) of the Convention. Thisraisessome doubtswith regpect
to the implementation of the other MARPOL 73/78 requirements by
these Contracting Parties

Obgtadesin Complying with Artides 11(1)(e) and (f)
There may be various reesons for the lack of compliance with the
reporting reguirements

. itispossblethet therewas no informetion to bereported when no
discharges were detected and no ships flying the flag of these
countrieshave beeninvolved in (dleged) discharges. It may seem
logica to send no reportswhen no (aleged) dischargeshavebeen
Oetected, but for an assessment of the effectiveness of the
MARPOL 73/78 Conveationitisneverthdessextramdy important
thet reports dating thet no (dleged) discharges have been
Oetected aresubmitted totheIMO;

. it isdso possble that Contracting Parties have been active with
repect to the implementation and enforcament of the MARPOL
73/78, but have not submitted any reportstothe IMO. Thet thisis
truefor some cases fallows from anumber of repartswhereaflag
date reacts to areport from aport or coagtd State, reportswhich
goparently have been submitted to the flag state but not to the
IMO. Itisobviousthet it isimportant thet the port or coadtd Sate
should submit thesereportstotheIMO.

Article 6(1): Detection Efforts
Artide 6(2) of the MARPOL 73/78 Conventions requires Contracting
Paties (among athers) to use dl gppropriate and practicable messures
of deection of unlawful discharges The reports of seventeen
Contracting Partiesprovideinformation about themethodsusad for the
detection of (dleged) discharges a s Tahle8 givesasummary of the
methods used by thirteen Contracting Partiesin the years 1983-90, as
indicatedinthar reportstothelMO.

The informetion for the years 1983-90 (in site of being incomplete
because the anud reports of the Pais Memorandum of
Underdanding on Pot Sae Controd were not  induded
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intheandyds) indicatesthet port ingpection (ingpection of entriesinall
record books, edeguacy of MARPOL 73/78 equipment such as all
waer sparators adtomdic dams) is dmogt as importat as
survelllancea seafor thedetection of dischargesa sea.

Eight Contracting Paties have reported the detection of
(dleged) dischages by govenment arcat and vesHs
(police, coestguard, navy, ar force and 0 on; s Table 9).
The reports of three edditiond Contracting Paties gave no

Table 8. Methods used for the detection of discharges at
sea in 1988, 1989, and 1990

1988 1989 1990

Portingpection 56 64 41
Sohingsa sa
By govemment vesHs 3 1 —
By goverment aradt 27 32 10
By othersor by unidentified obsarvers 36 42 15

Method unknown 23 28 100

Source Garard Peet (1992), Operational Discharges from Ships An Evaluation of
the Application of the Discharge Provigons of the MARPOL Conventtion by its
Contrading Parties (Al DEnvironment, Amsterdam).

exatt ddals about the method of detection, but it is likdy thet
government vessdsand aircraft from these states have been deployed
for the detection of (dleged) discharges a sear the Federd Repubdlic of
Gamany, Jgoan, and the United States of America It is possble that
other Contracting Parties have ds0 used agrid survellance but have
not indicated the method of detection in their reports Neverthdess it
would gopear thet only a limited number of Contracting Paties are
usng survellance, by vesds andlor arcrat to detet (dleged)
dischargesa sea

It is likdy tha many Contracting Paties are not usng dl
gopropride and pradticable messures of detection with respect
to the dischage provisons of the MARPOL 7378 and,

Table 9. The use of government aircraft for the detection of
(alleged) discharges at sea

1983 1984 1985 1986 1987 1988 1989 1990

Audrdia 0 0 0 0 0 0 0 5
Denmark 0 0 0 0 0 0 0 1
France 2 0 0 0 0 0 0 0
Greae 0 0 0 0 0 0 4 3
Nehelands 4 9 12 183 7 6 24 O
Norway 1 0 0 0 1 0 0 0
SouthAffica 0 0 0 0 0 1 1 0
UK 1 5 5 9 1 10 3 1

Source Gaard Pet (1992), Operational Discharges from Ships An Evaluation of
the Application of the Discharge Provisons of the MARPOL Converttion by its
Contradting Parties (A| DEnvironment, Amgterdam).

therefore, arenot complyingwith Artide6(1) of the Convertion.

Obgtadesin Complyingwith Artide 6(1)

The detection of vidlations of the discharge provisons reguires well-
trained ingoectorsaswell assubgtantia finendid resourcesfor effective
port ingpection andingpectionsat sea. For many countriesthesewould
seam to be the man reasons for nat complying with Artide 6(2). In
addition, it is possible thet Contracting Perties have other reasons, for
example, not wanting to deter shipsfromtrading throughtheir portsor a
smpleladk of palitica will tocomply with Artide6(2).

Articles 4(1), (2), and (3): Reaction of Contracting Parties to
Violations
Artides 4(1), (2), ad (3) require Contradting Paties to act upon
violations of the requirements of the MARPOL 73/78 Convention and
destribe various sepsto be taken by Contracting Parties either asport
or coadd date, or asflag Sate.

Fomtherepartsavaileblea 31 Decamber 1991, it isdear thet inmost
casss(1,077 out of 1,335) theactionto betakenisleft totheflag sate.

Action Taken by Contracting Partiesas Port and Coadtal
Sates

Mog of thereported actionstaken by port and coedtd Sateswerewith
regpect to dleged discharges in ports Espeddly Itdy, the United
Kingdom (Hong Kong), and the former Yugodavia have reported
actiontaken asport sates, inmany casssfines

Table 10 reviews the action taken by port and coadtd datesin the
ramaning 258 cases (470 1983 36in 1984, 68in 1985, 21in 1986, 16in
1987,19in1988 25in 1989, ad 27in190).

In Sxty-eight cases the reports indicated thet action is pending. In
many of these cases followup action or the outcome of action which
wasreported to be pending hasnot been reported tothe M O.

In ninety-three cases the reportsindicated that there wasinaufficient
evidence even to submit a report to the flag date There is no
information astowhy theevidencewasconsderedinaufficient.

Action Taken by Contracting Partiesas Flag Sates

Snce 1983 over 1,000 (dleged) disthages from ships flying
the flag of Conrading Paties to the MARPOL 7378
Convention have been reported to the IMO. Teble 11 gives
a ummay of the dates with the highest number of reported
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Table 10. Action taken by contracting parties as port or
coastal states over the period 1983-1990 (cumulative)
Totd number of ceges, 198390~ %

Adtion pending 68 26
Noaction
Vesd notguilty 10 4
Inauffident evidence 93 36
Other ressons 3 1
Actiontaken
Fire 72 28
Other action (induding 12 5
denid of entry andwaming)
TOTAL 258 100

Source Garard Peet (1992), Operational Discharges from Ships An Evaluation of
the Application of the Discharge Provisons of the MARPOL Converttion by its
Cortrading Parties (Al DEnvironment, Amsterdam).

(alleged) dischargesfrom shipsflying theflag of thet Sate. In addition,
Table 12 gives an ovaview of the action taken by flag Sates upon
thesereported discharges.

In 52.8 per cent of the cages (534 out of 1,012), flag Sates have nat
submitted reports about the action taken againg ships involved in
(dlleged) discharges If caseswhich aredlill pending aredso tekeninto
account, 60.7 per cant of the cases (615 out of 1,012) arewithout areport
about theactiontaken by theflag ate.

Inonly 206 cassshaveflag Satesreported thet they havetakensome
type of adtion (that is, vessd found nat guilty, no action because of
inauffident evidence, no action for other and ungpecified reesons,
wamning given, fines, and other ungpedified action). From these 206
cases, 9xty casesresulted in no action becauseof insUffident evidence
It would be ussful to leamn from the flag sates involved why the
evidencewasconsdered inauffident.

From these 206 cases saventy-seven casesresuited in finesbeing
imposed on the owners of vessdsand/or membersof the crew. Thisis
lessthen 8 per cant of thetotd number (1,012) of (dleged) discharges
reportedtothelMO.

Some flag dates have a rdaivey high levd of reporting actions
teken: the Federd Republic of Gameany, Gresoe, and Norway. Many
flag sates have never, or only in very few cases, submitted reports
about action taken.

Tadle 10 provided some informetion as to the types of action taken
by port and coedtd atesin those cases where action with regard to
reported dischargeswas nat left to the flag Sates I these percentages
areused for thenumber of casesin Table 12 whereaction wastaken by
the port or @add date, it is possble to devdop atadle which gives
percentagesfor the varioustypes of action teken after the detection of
an (dleged) discharge by port, coadtd, and flag sates over the period
1983-90(s=Tahe13).

Table 11. Reported (alleged) discharges from ships flying
the flag of contracting parties to the MARPOL 73/78
Convention (more than 3 reports per year; situation as at 31

December 1991)

Tota number of Avaagepe yer Number of years

reported dscharges
Panama 160 26.667 6
Libaia 137 17125 8
Norway 114 14.250 8
Oyprs 23 11500 2
Greae 80 10.000 8
UK 53 6.625 8
FOR 46 5750 8
UA 38 4750 8
Denmark 3 4125 8
Nethelands 32 4,000 8
Italy 31 3875 8
USR 27 3857 7

Source Garard Peet (1992), Operational Discharges from Ships An Evaluation of
the Application of the Discharge Provisons of the MARPOL Converttion by its
Contrading Parties (Al DEnvironment, Amsterdam).

Artide4(4): Severity of Penalties

Artide4(4) of the MARPOL 73/78 Convention stipulatesthat pendlties
for vidlaions of the Convention should be adeguate in severity to
disoourage such vidlaions Within theframework of thisatideitisnot
possbleto assesswhether thelevd of finesgivenisadeguate Table14
provides acomparison of theaveragelevd of fines (by dl Contracting
Patieswhereregportsareavalable) Snce 1983,

Condusionwith Respect to Artides 4(1), 4(2), 4(3), and
44)
From theinformation availablein thereportsto the IMO it would ssem
that mogt Contracting Parties to the MARPOL 73/78 Convention do
nat fully comply with Artides4(1), 4(2), 4(3), and 4(4) of the Convention.
Asregadsits discharge provisons, the MARPOL 73/78 Convention
ismogt likely not eseffectiveasit could be

A dudy conducted in 1989 by the Nethelands environmenta
organization Werkgroep Noordzee sudy concluded thet:

. therewas little chance that shipswould be detected when making
unlawful dischargesa seg;

. when shipsweressenwhileillegdly discharging a seq, therewas
littlechancethat they would bebrought beforejudtice:

. when shipsinvalved in unlawful discharges were brought before
judtice, chancesweresmdl that pendtieswould begiven; and

GREEN GLOBE YEARBOOK 1994

49



Table 12. Action taken by contracting parties as flag state (1983-1990)

? 1983 1984 1985 1986 1987 1988 1939 1990 Totd

Noreport avalable 1 4 32 68 104 4 74 89 118 534
Action pending 2 2 5 13 6 6 4 26 17 81
Noaction

Ve |t regstry — — — — 2 — — — 2 4

Ve nat guilty — 4 10 2 3 3 3 — 1 26

Inauffident evidence 3 5 17 10 6 1 9 5 4 60

Other ressons — 1 3 5 4 3 3 2 — 21
Actiontaken

Waminggiven — 1 1 1 2 1 1 1 — 8

Fire — 12 22 2 4 3 1 13 10 7

Otherfunspecified — 1 1 4 1 — — 1 2 10
Adiontakenhby

Port or coastd sate — 18 24 4 29 2 18 27 19 191
TOTAL 6 48 115 139 161 83 123 164 173 1012

Source Gerard Peet (1992), Operational DischargesfromShips: An Evaluation of the Application of the Discharge Provisonsaf the MARPOL Convention by its Contradting

Parties(AlDEnvironment, Amderdam).

- when perdtiesweregiven, thesewould generdly bevery low and
definitdy not adequate in severity to discourage MARPOL 73/78
violations®

Thesecondusionsare, unfortunatdly, il valid.

Obgtadesin Complying with Artides 4(1), 4(2), 4(3), ad
4(4)

It is possble that Contracting Parties have been more adtive with
respect to their Artide 4 dutiesthanisreflected in the reportsavalable
Thisis, however, nat likdy. Why then are o many Contracting Parties
not complying with theseregulations?A lack of expertise, resources, or
even palitical will could explan much. It is do possble thet the
interegts rlated to mantaining a subdtantid flegt under itsflag tempts
cartan flag Satesto be quiteforgiving with respect to MARPOL 73/78
violationsby shipsflyingitsfleg.

Thereis however, dso avay red and practicd problem: the burden
of proof. Teble 13 indicates that in 13 per cant of dl cesssinauffident
evidence was the cause of no action being taken; if only those cases
for which reparts are available aretaken, in 129 out of 347 (37 per cart)
insufficent evidencewasthe cause of no action being taken.

It is sometimes extramdly difficult to stisfy the requirements of the
legd systemsin many countrieswith regard to the proof thet agpecific
vesH isregponsblefor agpedificail aill.

Annex |, Regulation 12(1): Provision of Reception Facilities
Reguaion 12(1) of MARPOL 73/78s Annex | requires thet the
government of aContracting Party undertakesto ensurethe provision
a aoilHoading termindls, repar ports, and in ather portsin which ships
have aily resdues to discharge, of fadilities for the reception of such
resdues

Itis a present, extremdy difficult to essessthe currant Stuation asto
the avallahility of such reception fadilities for aily resdues in ports
Complaintsfrom theshipping indudry astothelack of suchfadlitiesin
meny ports have been voiced on many occasions, induding during
medings of the Intemaiond Maitime Organization. The overdl
complant of theshipping indudtry isthat, whils theindustry hasmede
Sgnificant geps (&, in the indudry's words, high costs) towards
complying with the requirements of the MARPOL 73/78 Convention,
the governments of Contracting Parties have not made equd effortsto
comply with the requirements the Convention places on them. Thisis
espedidly truefor theprovison of recgptionfadlities

Ataconferencein 1986, the International Chamber of Shipping (ICS)
noted thefallowing:

What theindustry finds herd to somechisthefact thet little has been donein some
pats of the world to provide the reception fadilities in portswhich the Convention
damands |CS has conducted two enquiries, asking medtersto complete aform about
the adequacy or atherwise of the reception fadilities for il resdues from their oan
first hend exparience While these surveys cannat be regarded  as comprehensive,
they reved dl too dearly that shipsare sometimes put in aquiteimpossible position:
rightly prohibited by the Convention from discharging everything but virtudly oilfree
bellag water and engine room bilge weter & S8, they are not provided with the
required dtemative meensof digposd ashore
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Table 13. Action taken by contracting parties as port,
coastal and flag states over the period from 1983-1990
(cumulative)

Table 14. Average level of fines for unlawful discharges

total number of cases %
1983-1990

Noreport available

Hagdae 534
Adtion pending

Haggate 81

port or coaste State (26% of 191) 50
Sum: No report or action pending 665 65
Noadtion, vessd not quilty

Hagdae 26

Port or coadtd sate (4% of 191) 8
Sum: Noadtion, vessd not guilty A 3
Noadtion, inauffident evidence

Hag state 60

Port or coadtd date (36% of 191) 69
Sum: Noadtion, insuffident evidence 129 13
Noaction, other regsons

Hag gate 25

Port or coedtd date (1% of 191) 2
Sum: No adtion, other regsons 27 3
Actiontaken, fined

Haggate 7

Port or coadtd dtate (28%of 191) 53
Sum: Action teken, fined 130 13
Action taken, other and unspedified

Hagdae 18

Port or coadd sate (5% of 191) 9

Sum: Adiontaken, other andunspedified ™ 27
TOTAL 1012 100

Source Garard Pedt (1992), Operational Dischargesfrom Ships An Evaluation of
the Application of the Discharge Provisons of the MARPOL Converttion by its
Contracting Parties (Al DEnvironment, Amgterdam).

The dtuation gpparently has not changed much snce Recartly,

INTERTANKO (Intemationd Assodiation of Independent Tanker

Owners) presented a document to the 34th session of the Marine
BEnvironment Pratection Committee in which it notesthat over the last
ten years INTERTANKO recdved many reports from its members
which showed asignificant lack of receptionfadiliieswhichtumsaout to
beasaious matter in ports, not leest those beinglocated within specid
aes In this dooument INTERTANKO dso poaints

$Us)

1983 876
1984 238
1985 737
1986 607
1987 840
1988 664
1989 97
1990 6158

Source Garard Pedt (1992), Operational Dischargesfrom Ships An Evaluation of
the Application of the Discharge Provisons of the MARPOL Converttion by its
Contrading Parties (Al DEnvironment, Amgterdam).

tothelack of asuffidently strong palitical will to ded individuelly and
jainty withthiscommon problem.”

Obgtadesin Conplying with Annex |, Regulation 12(1)
There ae finandd, technicd, and pdliticd reesons for the lack of
reception fedlities In a review of the Stuation concarning reception
fadlitiesin the Meditaraneen (areview tha confirmsthe lack of such
fadlities in thet Region) these problems are summarized asfalows
Fnendd problems indude rdaivdy high initid invesment and
operaing codts Technicd reasons comprise problems reaed to the
operation of recgption fadlities and thar maintenance. Political ressons
aerdated mainly towillingness of coagtd satestoimprovethepresent
situation

Future Prospects
Fomthepreviousandysisitwill bedeer thet:

. there are inauffident rdisble data to support any condusion
regerding trendsin theamount of ail entering theworldsseesand
ooeans, or regarding the contribution of shippingtherein;

. the mog srious problem & presat is implementation and
enforcement of internationd agreamentssuch asMARPOL 73/78
by netiond governments rather than the need to develop new
internationdl regulations.

UNCED did not do much to resolve these problems. With an egenda
assauraed ssUNCED's it should beno surprisetha theadtivitiesof a
United Nations agency (the IMO) thet is generaly considered to be
quite effective and the ingruments of which (such as the MARPOL

73/78 Convention) aregeneraly conddered to be quite successful have
recdved rddivdy little atention. With regard to marine ail pollution,
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UNCED's recommendaions have besicaly done nothing more then
corffirm the efforts dreedy under way within the IMO. In daing this
UNCED hes fdled to recognize the problem of inedequete
implemantation of internationd insruments (such as the MARPOL

73/78 Converttion) by their Contracting Parties Consequently, UNCED
hes faled to devdop mechaniams by which Contracting Parties to
internationa conventions and agreaments can be forced to implement
whet they haverdified. This unfortunately, will notimprovethefuture
progpects of implementing such conventions asthe MARPOL 73/78
Convertion.

How to Improve Implementation and Enforcement by
National Governments?

In the wake of serious accidents many will nomrdly cdl for more-
dfedtive adion a an internationd levd, or may even blame the
Intemationd Maitime Organization for faling to devdop effedtive
mesaUres.

It isextremdy important to note thet redlity showsadifferant picture
Inthenecessary baance between effortsat eninternationd levd (inthis
caee by theIMO) and complementary adtivitiesa angtiond levd, itis
evident thet the problems oocur dmost exdusvely a andtiond leve in
many if not mogt of the netions party to the rlevant internationd
conventions

Itisnot possble to Sngle out certain nations as the mogt important
causss of the continuing problems. It would be too essy and
ingppropriate to single out devdoping nations; the record of severd
nations from theindustridized world is dso far from positive It would
be too easy automatically to single out the open regidry flags (often
referred to as flags of convenience); some of the most important
acdidents of the lagt years (BExxon Valdez and Herald of Free
Enterprise) were caused by shipsflying the flag of rich indudridized
nations It would be too essy and again ingppropriate to generdize
about the poor qudlity of crews from developing countries, again, the
crewsinvolved in some of the most important accidentsof thelast few
years came from deve oped indugtridized countries Thisisnot to say
thet thereareno problems assodiated with (cartain) shipsflying flags of
convenience and thet there are no problems associated with (certaln)
crews from developing countries, but the problems are not exdusivdy
thers.

Within this gtuation of noncompliancg the mog important
problemswould ssemtobe:

. the noncompliance of port and coadd dates with cartain
MARPOL 7378 requiremats, in paticuar those cdling for the
availability of reception fedilitiesfor wagtesin ports and

. theineffetiveenforoement of internationd regulations

The mgor obdtades towards solving these problems are finanad,
technicd, andpaliticd.

This atide has so far, concentrated on the MARPOL 73/78
Convertion, but inedequate enforcement espeddly is a problem
asdaed with other intemaiond agreements in this fidd as wl.
Many of therecent serious (tanker) accidentshavedso highlighted the
problems assodated with ineffedtive enforcement and contradl by flag
and port dates of regulaions with respect to the sefety of dhips
(subgtandard shipsand crews).

Theregppearsto begenard agreament among nationa governments
represented @ the IMO that more dfective implementation and
eforcement is indeed the key to future improvement of the current
stuetion. Severd important initiaives have now been taken and work
hesgarted tofurther developthese.

Within the IMO, anew subcommittee on Hag Sate Implamentation
(thet will dso address port and coedtd Sateimplementationissues) has
been created with aview to improving the present Stuation. Onedf its
firg priorities is the devdopment of guidelines for flag date
implementation with the am of encouraging nations to ratify the
Convention and to hdp contracting (flag date) Paties better to
implemat the Corvetion® These dforts complemat IMO's
programme of technicd assistance consequentid to Artide 17 of the
MARPOL 73/78 Convention, where Contrecting Partiesarerequired to
promote support for those Parties which request technicd assigtance
for the implementation of certain provisons of the Convertion. This
atide hasnot assessed the compliance of Contracting Partieswith this
spedific reguirement of the MARPOL 73/78 Conveattion; such an
assIment deserves (end requires) anatideinitsownright.

The Matine Environment Pratection Committee of the Intermational
Maritime Organization has dso developed some messures to olve
some o the more precticd problems of the enforcament of the
discharge provisons of the MARPOL 73/78 Convention. At its 34th
sessonin July 1993 this Committee discussed aresolution thet would
estdhlishthat, if all isseeninthewater, thisautometically impliesthet the
oil content of the assodated discharge has been higher than 15 parts
per million and is thus in vidaion of the rdevat MARPOL 73/78
dischargeprovisons®

Thesame Committeeisa o deve oping aManud on Port Reception
Fadilities to as3g port dates in developing and condructing such
fedlities. In addition, an action plan has been developed by IMO and
UNEPfor theMeditarranean region, and initiativesarebaing deve oped
by IMO and the World Bark within the framework of the Globdl
Environment Fedlity for theWider Cariblboeen Region.
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The Commisson of the Europesn Communities has devdoped a
wide range of initiatives in regponse to the Aegean Sea and Braer
tanker accidents on European coedts The adtion programmeindudes,
anong other things messures to edablish a convergent
implementation of exiging intemationd rules in the Community ad
meesures towards atighter and more effective contral of shipsby the
Saeof theports™®

In condudon, it would seem thet there are now subgantid efforts
under wey to improve the implementation and enforcement of
internationd  regulaions a@med & redudng matine all polluion. It
remansto beseen, however, whether thereisared palitica will totackle
thefundamentd finandd problemsof devd oping countries

The Scope For New Initiatives by National Governments
Whilg thee is affidet reason to concentrate efforts on
implementation, the question isvaid whether thereisnoroomeat dl for
new regulaions or changes to exiding regulaions Rdatedly, one
might ask whet rolenationd governmentscould (or should) play inthis
respedt.

In the weke of the Exxon Valdez accidet, the United States
devdoped arange of new initiatives dl amounting to developing new
regulations firg a thenaiond leve, later a theinternationd leve of the
IMO.

Thee effarts have, in some respects, been highly successful: within
a few years the IMO developed and adopted a new internationd
convention on ail-4pallution preperedness and response (OPRC, on 30
September, ratified by ten Nations)” aswell as new intamationd rules
within the MARPOL 73/78 Gnvention with respect to new design
aiteriafor ail tankers (the double-hull and mid-deck tanker design are
now the new sandards; these new requirements entered into forceon
6 July 1993). In other respects these nationd initiatives have been
counterproductive. The new netiond legidation in the USA regarding
lighility and compensation hes effedtivdy crippled (or killed) an
intemationd agreemant in thisfied: the 1984 Pratocdlsto the 1969 Civil
Liability and 1971 Fund Convertions A new Protocdl ted to be
adopted in 1992 to dlow higher compensation levelsto enter into force
without ratification of the Protocolshy the United Sates

In the weke of the Maersk Navigator, Aegean Sea, and Braer
accidents efforts are now under way (a the initiative of Garmarny and
the Netherlands) to cregte the option of establishing mandetory ships
routeing messuresand reporting systems.

Whilg there is ocatanly room for new initigives by nationd
governments, thereared o risksinuchinitidives

- national action could leed to different rules and regultions in
different seaarees;

. nationd action could jeopardize the effectiveness of exiging
internationa regulaions (as has been the case with the USA
intiativesinthefidd of lighility and compensation); and

- new nationd initiatives might focus atention avay from the need
effedtivdy to impement and efforce exiding netiond and
internationd regulations.

Some Fundamental Questions That Will Need To Be

Resolved

Mogt of the current effortstoimprovethepresent Stuationareamed a
thetechnicd problems somewiill beaimed a thefinandd problems Itis
undear what isand can be done gbout the pdliticd problem, theladk of
pdliticd will truly to resolve the present prodlems, espeddly with
respect toenforcement.

The apportunities of (in particular) flag Sates effectively to enforce
importart internationa conventions such asthoseof MARPOL 73/78
and SOLAS arelimited. Many ships may never seethe ports of their
flag dae There is therefore an urgent need to shift (certan)
enforcement powersfromflag satesto port and coegtd dates.

This aswell asthe proposed option of designating mendatory ships
routeing mesaures, will also requirearethink of the conoept of theright
of innocent passage: how to defineinnocent passageinrdaiontothe
environmental security of anation?

Lad, but not leedt, it will be necessary to find ways to ‘encouragel
nationd governments that have ratified intemationd convertions to
live by the internationd rules they have thus acocepted. The besic
guestion here is what sanctions could be avalable for dates not
complying with intenationd conventions to which they ae
Contracting Parties?

Is There any Reason for Optimism?

The presant Stuetion with repect to marine al pollution is not es
pogtive asis often damed. Internationdl co-operaioninthisfidd hes,
ofar, not been quitethe successit should have been. But internationd
co-operation as such isnot the main problem; the adequate gpplication
of itsresuitshy nationd governmentsis Initiativesarenow being taken
toimprovethestuation anditistoo early totdl how effectivethesewill
provetobeinfivetotenyears Theredis might say thet thereisnored
reason to expect that the fundamenta underlying problems (such esa
lack of paliticd will) will now be resdlved. The optimit, however, will
sy that they Smply have to be resolved and thet the seedsto do s0
havebeen planted.
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