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The Problem of Migratory Species in International Law

Cyrille de Klemm

The Nature of the Problem
TheMigration P
Migratory pedies are gpedies which paform cydicd movements
between two diginct geographicd aress one of which is usudly the
aeain which they bresd. There are tarredrid, fredwater, and marine
migratory spedies. Terrestrid gpedesindude cartain mammas such as
many bats and some ungulaes and a large number of birds
Freshwater pecies comprise river dalphins and tortoises and many
fishes Mainemigrantsind ude cetaceansand seelsand alarge number
of fishspedies

Themigraionsof birdsand of certain marine pedesare of particular
interest because of the many intemationd problems which arise from
them

Birds

Bird migrations are beginning to be rdaivdy wel underdood after
years of ressarch. Of paticular importance and interest are the
migrations of birds which bread in the northern hemisphere to their
wintering quarters, often vary far to the south. Some of thee are
paticulaly spectacular, induding the migrations of arctic temnsto the
southern ocean, of certain North American waders from the Canadian
tundra to the southern tip of the South Americen continert, or of
weders breading in nothern Sberia to the southrwestern parts of
Augrdia®

Birds of the same pedies usdly assamble after bresding in large
flocks to migrate and then disperse again in slitable habitats, such as
savanna or tropicd forests when they have reached their winter
quarters’

Water and shore hirds depend on the maintenance of slitable
wetland aress dong their migration routes as assambly, saging, and
wintaring aress Examplesare the Copper River ddtain Alaska, amgor
assambly areaa the Sart of the Padific flyway, and the Ddaware Bay
ontheAtlartic flyway inthe eestern United Sates, where hundreds of
thousands of migrant wadersstop over in May to feed onthe eggsof
the horseshoe creb, which bresds there a thet time of the year
Another example § Roebuck Bay and the Eighty Mile Beach in
Audrdia, which is the terminus of the East Adan-Audrdian flyway
andwhosesignificancewasonly recognizedintheearly 1980s”

Marine Species

Many marine gpedies paerform migrations between coagd aress and
the open sea. Some breed in the oceen and gpend thar adult lifein
inshore arees where they feed. Many cothers on the contrary,
reproduce themsdves on the shore or in coadtd lagoons or shdlow
waters and then migrate to feeding aress further out to S| Examples
are s=ds searhirds, seaturtleswhich lay their eggs on send beeches
and many fishes The grey whae bresdsin lagoonsin Bga Cdifornia,
Mexico, in the winter and then migrates in the summer to its feeding
groundsintheArctic.

A few pedes, such astunaand mogt of thegrest whaes arehighly
migretory and are cgpable of covering condderable digances in the
opensea.

There are d0 cartan fish gpedeswhich are hidogically adapted to
frequent fresh and At water & different stages of tharr life cyde
Surgeonsand severd spediesof samon, for indance spavninrivers
often in hesdwaters a a condderable distance from the coedt. Ther
young then migrate to the ssawhere they fead, grow, and spend their
adult life before returning to breed in the river where they were bomn.
Thexagpediesarecdled anadromous

Cthers, on the contrary, follow the reverse cyde and are known as
catadromous species. They breed in the open sea and their young
migrate to fresh waters where they grow to maturity and thenreturnto
the seato spawn. Eds are the besknown example of thiscategory of
Species
The Legal Satusof Migratory Species
Saeshave sovardgn rightsover dl animadswhich are present in their
territory or aress under their juridiction & any paint in time This
principleisthe consequence of the recognition by internetiondl law of
the soverdgnty of daes over ther naturd resources. It is now
embodied in the Preamble of the new Convention on Bidogicd
Diversty, which regffirms thet dates have soveréign rights over ther
own bidogicd resources With regard to marine goedes the
wvereignty of the coadd date over dl animds occurring in its
Exdusive Economic Zone (EEZ) (thet is the 2004ilewide zonewhich
states are entitled to establish dong their coagt and in which they
exardse exdudve juridiction) has been expresdy recognized by the
ConvetionontheLaw of the Seaof 1982.
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Beyond the EEZ, that is to say in the high sess, the principle of
fresdom of fishing gpplies Thismeansthat, in the absence of atresty
regulding fishing, datesarefrestoexploit or overexploit mainepedes
asthey please

Asarealit of thesegenerd prindiplesof law, migratory speciescome
under the successive sovereignty of each of the states Situated dong
thar migration route. This means thet their consarvation is subject to
the legidation of each of these dates in successon. Consarvation
messUrestaken only in someof theseSatesmay accordingly bedf little
effect unless other datesfallow suit. Internationd co-operation among
dl datesdongthesamemigration routeisthereforeessantid.

With regard to marine spedies migrating between the EEZ and the
high sees, their congervation and management reguire theco-operation
of dl gatesharvesting theresourceinthehigh sees. Thetaking of such
spediesmay bedirett, astarget pedies or indirect, whenitisinddentd
tothetaking of other goedies as foringance, indrift nets

Internationa co-operation should addressdl thethreatsthat affect or
may afect migratory gpecies. The nature of such thregts obvioudy
vaies from one gpedes to anather. Examples indude dams which
prevent the upstreem migration of anadromous fish, spert leed shots
which poison wate-hirds and thar predators or the introduction of
dien spedieswhich, by preying on or competing with native spedies,
may bring about their extindtion. By way of example, the acdidentd
introduction of the American ruddy duck, Oxyura janeicends, into
Europeisnow threstening thesurviva of its Europeen counterpart, the
white-headed duck, Oxyuraleucocephala®

The man thredis to mogt migratory soedes however, ae ove-
explaitation and thedestruction or dteration of essentia hebitets.

Rules governing the taking of exploited species should be adopted
by common agreament among dl range Satesand, asthecasemay be,
by satesfishing for thase gpecies on the high sees. Such rulesshould
enaure that exploitation is and remains sugtaindble The taking of
sedes which ae not exploited, paticualy endengered spedes,
should be uniformly banned, and incidentdl teking should s far &s
possblebeminimized by goproprigterules

With regard to the protection of habitats, essantia breeding, fesding,
and nesting areas must be presarved, regardless of ther geographica
loction. This is of paticuar importance for waterbirds, as the
degtruction of vitd staging or wintering aress may have disastrous
consaquences on the surviva of - the populaions concerned if no
dtemdivedtesareavalable

Inother words, populaionsof migratory spediesshould bemanaged
& dngle units, irrespective of juridictiond
boundaies Where dlowved, thar explataion should be
udandble and dl the ecdogicad condtions which ae
necessty to keep them in a favourable consavation satus

mogt particulaly the presarvation of thar essentid hebitals must be

These conditions can only be achieved though the condusion of
tredties or other arangements to which dl the range sates of the
spediesor population concerned must be parties. So far, however, only
vay few, if any, internationd ingruments provide for this integrated
manegement goproach.

The International Regime of Migratory Species

Marine Soecies

The extenson of the EEZ to adigance of 200 nauticd milesfrom the
coad, as mede possible by the Law of the Sea Convention of 1982, is
now amost universd

Asareat, the vagt mgority of migratory marine species have now
come under nationd juridiction and no longer recuire internationd
agreementts for thar consarvation and manegement. In addition, the
Convertion edablishes a spedd regime for anadromous and
catadromous spedies The teking of these pediesis prohibited inthe
high sees Thisredriction to the prindiple of freedom of fihing in the
high sees wias acoepted in recognition of the ‘primary interest’ of the
datesof origin of anadromous spediesin these resources, particularly
because of the effort and expense entaled by the maintenance or
rehebilitation of habitats, the congtruction of fish passes a dams, and
restocking operations.

Smilarly, coadtd datesin whosewaters catadromous species spend
the grestes pat of thar life-cyde have ‘responshility’ under the
Convertion for the management of the species and mugt ensure the
ingressand egressof thefish.

Theabove provisonscondituteavirtud nationdlization of thesetwo
caegories of migratory spedies to the bendfit of the coedd daes
concerned. Themain object of such messureswasthe Atlantic saimon
and thefive spediesof North Padific sdmon, whichwerebaing takenin
the high sees by countries other then their countries of origin and in
repect of which disputeshad arisen.

Although the Law of the Sea Conventionis not yet in forceand hes
not been rdified by the sdmondfishing dates, the provison on
anadromous spedieshasbeen used asabed sfor thecondusion of the
Convention for the Consarvaion of Atlantic Sdmon (Reykjavik, 9
March 1982). The Convention prohihits fishing in the high sees and
largepatsof theEEZsof therangedates

The Conwetion on the Law of the Sea d0 ocontans
provisons deding with whet it cdls hignly migratory oedies
that is to say, spedies that range fredy over vest oceanic aress.
Coagd dates and dates fishing for these gpedies in the high
s have, in paticula, the obligaion to coopaade with a
view to ensuring the consarvation and promoating the optimum
utilization of these spedies throughout the region concerned,
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inboththeEEZ andthehigh sees.

WEell before the condudion of the Law of the Sea Convention, a
number of agreements had been dgned to cover catan highly
migratory spedieswhichwere sibject to explaitaion. Examplesindude
the IntesAmeican Tropicd Tuna Convertion of 1949 and the
Internationd Convention for the Conservetion of Atlantic Tuna of
1966. The great whdes are covered by the Intemationd Whding
Convention of 1946.

The Whding Convention was sgned to prevent the over
explaitation of thegreat whdesand to ssfeguard * for futuregenerations
the great naturd resources represented by the whae gocks. The
Convention has two very important festures which are missing from
other tredties deding with marine pedies Frg, it gppliesto dl waters
where whaling is prosecuted, induding throughout the territorid sea
and internd waters of coadd date parties Secondly, it is open to dl
dates, whether or not they are whdling sates This provison was
ddiberatdly acoepted by the Convention signatories, who conddered
thet the ssfeguarding of whaleswesin theinterest of the nationsof the
world. Asareaut, alarge number of nonwhding Sateshave acceded
to the Convention and condtitute a mgority in the Internationd
Whding Commission, which is empowered to teke consarvation
mesaLres,

This precedet was nat followed in later tregties deding with
migratory oedies TheBonn Convertion, in particular, limitsacoesson
to any Agreements concluded thereunder to range dates and dates
explaiting the resource in the high sees. However, it does meke an
exception to this rule for otaceans because of the Whding
Convention. Agreements on cetaceans conduded under the Bonn
Convertion mug, therefore, be open to dl dates Despite this
provision, the only Agreement on cetaceans which has been mede so
far,whichded swiththesmdl| cetaoeensof the Bdlticand theNorth Seg,
is open only to range dates. It istherefore open to question whether
this Agreement can properly be conddered to bean Agreament under
theBonn Convention, asit dearly violaesthelatter'spedific provison
relaingtoaccesson by nonrangesaes.

To return to the Internationd Wheling Convention, it is widdy
acknonledged thet in spite of the large number of nonrwhaing sates
which haveacoaded toit, it hes notorioudly failed to meet its ojectives
and that, as aresult, species after goecies has had to be granted fully
protected status.

Terredrial Spedies

Intemdiond lav does nat recognize ay pedid rignt of the
date of origin over migratory Species as such a staus would
infinge the prindple of naiond <overegnty. There hes
nevathdess been some recognition that these pecies
conditute an internationd resourcg, such as in the Preamble
to the Convention on Wetlands of Intenationd Importance
Egeddly as Waafod Haoitet, of 1971 Ealy drdts of the

Bonn Convention referred to migratory Species as common resources
shared by dl ther range dates, but this met with the oppostion of
certain courtriesand wesnot retained inthefind text.

The principle of netiond sovereignty over migraory Spedies,
therefore, continuesto prevall. Asaresut, thelimitationsof sovereignty
necessary for the consarvation and management of those peciescan
only beestablished by tregty.

Thereareasmdl number of tredtiesdeding withindividud spediesor
populaions of mammds the Agreement on the Consarvation of Polar
Bears (Odo, 1973); severd Conventions on the Consarvation of the
Vi (La Paz, 1969, Limg 1979 Bueos Aires 1981);" and an
Agreement between Canada and the United Sates rdating to a
migratary herd of caribou in the Ardtic (Ottawa, 1987). Thereisdso a
Convertion regulaing fishing for migratory fish in the Danube
(Budhares, 1958).

Bird Treeties

There are, in addition, anumber of bilaterd tredies which have been
sedifically conduded for the consarvation of migratory birds® Of
paticular interest are those signed by the United Sateswith Canedain
1916 and with Mexicoin 1936, because they resuilted, for condtitutiond
reesons, in the trander of jurisdiction over these hirds from the
individud provincesand satesin Canadaand the United Satesto the
federd govemment of esch of these two countries This mede it
possibleto develop federd meanagement ruleswhich otherwise would
havebeenimpossbletoenact.

Other bilaterd tregties were conduded later between the United
States, Japen, Audrdia, Ching, andthe USSR,

All these tredties are vary Smilar. They merdy prohibit the taking of
catan liged spedies, require the establishment of dose seasons for
gamespedies, and encourage partiesto etablishresarves Thereareno
mechaniams to co-ordingte their functioning. Furthemore, they are
never open for accesson to other dates Stuated dong the same
migrationroute

Thereis accordingly, anead for thecondusion of flyway agreaments
providing not only for taking restrictionshut dsofor thepreservation of
key hebitats.

The Ramsar Convention

In the late 1960s, facad with the darming destruction of vitd aquetic
habitats, the conservation of water-hbirdsand wetlandsbecameamatter
of priority for theconsarvation community.

The Intendiond WaeafoM Resach Bueau (IWRB),
now renamed the Intendiond Waefor and Waelands
Ressach  Bures, an  intemdiond  nongovernmentd
organization edablished in 1954 to dimulae and co-ordinate
ressarch on and consavation of waefoM and thar wetland
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habitats, hes played an extremdy adtive part, in co-operation with the
IUCN—The World Consarvaion Union—in the promation of the
Convention on Wetlands of International Importance, Epedidly as
WaterfoM Hebitat, Sgnedat RamsarinIranin 1971.°

The obligations lad down by the Ramsar Convertion are limited.
Parties mugt designate at least one wetland for induson on aLigt of
Wetlands of Internationd Importance. They must then formuleate and
implement their planning S0 as to promoate the consarvation of lised
Stes Another mgjor obligation in the Convention is to promote the
wiseuseof wellandsin generd, whether or not they areindudedinthe
Lig. However, for the pratection of arees which are of aiticd
importance for waterhirds, their lising as Ramsar Stesis essantia as
this may condderably assigt the taking of adequate consarvation
mesauresa nationd levd.

After a dow dat, the Convention is now growing & an ever
increesing rate. There are seventy-seven parties and 610 ligted Stes
coveringatatd of dmogt 38 million hedtares (as of 1 June 1993). Mary
of the mog important aress for waterhirdsaretherefore now protected
under the Converttion, dthough serious gaps dill remain. Other
defidencies indude the absence of a flyway goproach to ste
designation and the lack of adeguiete protection & certain listed Stes
The parties have goproved a monitoring procedure, entailing ontthe
oot vists, to assg in finding solutionswhen sitesare endangered by
humen adtivities However, the Convention has vary little money and
only agmadll, though active, Secretariat. A Wetland Consarvation Fund
to be supplied by voluntary contributions has been established to
asis developing countries in presarving ther wetlands® So far,
contributionstotheFund havebeenamdl.

Findly, the very purpose of the Convention being limited to the
congarvaion of aguatic habitats the manegement of the bird
populaions themsdves must necessarily be left to other agreements
which are 90 far ill awating negatiation. The main purpose of the
Bonn Convention was to provide a framework for the condusion of
suchAgreaments

The Bonn Converntion
The Converttion on the Consarvaion of Migratory Spedies of Wild
Animdswassgneda Bonnon23ne1979™

The Convention containstwo main ahligations. Partiesmust protect
certain endangered migratory spedieswhich areliged in Appendix | to
the Convention. They must also endeavour to condude Agreements
for the protection and management of migratory gpedies whose
consavation gatus would subgtantialy benefit from the internationd
co-operaion deriving from an Agreemeant. These pedesarelised in
Appendix 1. If the drcumgtances o warrant, agpedies may beligedin
both Appendices The Appendices may be amended by the
Conferencecf theParties

Migraory spedes ae defined as those which cydicdly and
predictably cross one or more nationd juristictiond boundaries In
other words, specieswhich parform their migraions entirdy within the
teritory of a dtate or in the high sees are not covered by the
Convertion. Marine peciesaretherefore covered only totheextent to
which they cross juridictiond boundaries, either between adjacent
internd waters territorid ssesof EEZS or between an EEZ and thehigh
s Asmentioned eglier, dates exploiting amigratory spedies—as o
defined—in the high seas are deemed to be range dates of thet
oecies

For thetimebang, Appendix | only indudesfifty-two spedes dl vary
threstened. Appendix 11, on the ontrary, contains alarge number of
gecies mogt of which are birds induding entire families The
Converttion is therefore gppliceble to dmost 2,000 spedies of birds,
nealy aquarter of dl exiging species. Appendix |1 dsoindudes many
gl cgtaoeans dl populations of European bats, and dl seaturles
Therearenomainefishes

With regard to Appendix | goedies parties mugt prohibit any teking
of these gpedies ubject to some limited exceptions. They mudt dso
endeavour to consarve and, where feasble restore the important
hebitats of these spedies, and to prevent, reduce, or control factorsthet
are endangering or are likdy to endanger these spedies It should be
noted thet theobligationisonly to‘ endeavour’ todotheabove.

For Appendix |l speciesthe obligation isto endeavour to condude
Agreements for ther consarvation and manegement where these
would be for the benfit of the spedies Priority should be given to
pecies with an unfavourable conservation datus Once again these
obligations are nat binding, athough the Converttion does lay down
detalled guidelinesfor Agreements Each Agreament should cover the
whole range of the migratory species concerned, thus sttifying the
condition of unit management, and should be opento accessonby dll
range dates of tha goecies whether or not they are parties to the
Convention itsdf. Nonrange sates may nat, thereforein prindiple be
paties to Agreaments As mentioned elier, there is an exception to
thisruleinfavour of ogtaceans.

These guidedines condituteacomprehensive catd ogue of thetypes
of mesaures that should be required by Agreaments These indude
periodic reviews of the consarvation satus of the species concerned;
thedeve opment of co-ordinated consarvation and manegement plans,
research into the ecology and populaion dynamics of the spedies
maintenanceof anework of sLitable hebitats gppropriatdy digposedin
rdaion to migdion routes ocontrd of exdic edes
Cetrimental  to the migrdory spedes in quesion; dimindion
of adivities and obdades which hinder or impede migration;
meeaures based on sound ecologicd principles to control and
manege the teking of migraory spedes and  prevention,
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reduction, or contral of the rdease of palluting subgtancesinto the
habitatsof thegpedies

The Convention establishesaConferenceof the Parties, whichmedts
evay three years and a Sdentific Coundl composed of exparts
gopainted by the parties Thereisasmdl Secretariat located in Bonn,
provided by the United Nations Environment Programme (UNEP).

TheMigratory Spedies Convention hasbeen very dow in getting off
the ground. It suffers particulaly from the lack of a auffidently large
number of paties to cover the mgority of the goedes liged in the
Appendicesand their migration routes On 1 June 1993 therewereonly
forty-one parties, of which seventeen were in Europe, induding the
Europesn Community, fourteenin Africa fivein Ada, fourin America,
and one Audrdia in Oceania Countries of mgor importance for
migretory hirds such as the Russian Federation where very large
numbers of European and Adan waterbirds nest, Ching, Jgpan, the
South-Eagt ASan countries, Caneda, the United States, and most Létin
American countriesaredill outsidethe Convention.

Asareallt, theliging of many of the Appendix | spedes remains
purdy symbalic, snce their range dates are nat parties. For the same
reason, it is difficult to sart negatiating Agreements for most of the
Appendix |l spedies It fdlows that, as & mid-1993, dmost ten years
dter the Conventtion entered into force, very few Agreements have
been conduded under the Convention. Thase which have been
signed haveonly avery limited scope

There are only three Agreaments, only one of whichwasadudly in
forceon 1 June 1993. The latter isthe Agreament on the Consarvation
of the Sedsin the Wadden Sea, conduded in October 1990 between
Denmak, Gamarny, and the Netherlands The Agreement providesfor
the development of a consarvation and manegement planfor common
seds, Phoca vituling, induding hebitat-protection messures, and
generdly prohibitsthetaking of the speciesin the area.covered by the
Agresment.

The other two Agreements, which are nat yet in force are the
Agresmant onthe Consarvation of Basin Europe, and the Agreement
on the Congarvation of Smdl Cetaceans of the Baltic and North Sees,
conduded in September 1991 and March 1992 respectively.

The Agreement on Bas cdls upon patiesto prohibit the ddiberate
taking of these spedies to identify and protect Sites of importance for
these goecies, and to promote reserch and public-awareness
progranmes  The Smdl Ceeaceans Agreament contans a
Consarvation and Management Flan which the parties underteke to
implemat However, the Flan contains few binding rules, and even
with regardtothetaking of smdl oetaceans, the obligetionisdiill only to
endeavour to protect them.

Nevathdess there ae dgns tha the devdopmet of

Agreamantsis gathering momentum. Negatiations have arted for an
Agreamatt on Smdl Ceeceens in the Meditaranean, and a
Memorandum of Undardanding on the Sbheian cane Grus
leucogeranus a very endangered pedies, is being discussed. The
Sdentific Coundil has dso mede a number of proposalsfor potertiad
Agreaments, such asan Agreament on cetaceans, sedls, and searhirds
in the southern part of South America, where Argenting, Chile, and
Uruguay areparties However, theseinitigtivesaredill of limited scope

The developmernt of two mgor Agreaments rdating to waterbirds
hes been initiated, firdly in the Western Pdaeardtic and Africa, ad
secondly in Asaand Audrdasa Theideain eech caseisto cover the
whoale of the migration routes of the spedies concerned. However,
progress has been vary dow. For example, prdiminary work on the
Western Pdagarctic Agreament was Sarted by the Dutch government
in 1989. A draft Agreement has been produced but negatiations have
not yet begun. To date, the Bonn Convention has therefore not been
ableto provide for the condusion of Agreements on any spedies of
migraory birds

Outside the Bonn Convention, however, thereis one example of an
informa arangement in North America which ssems to be working
wall.

North America

In 1985 the Canedian and US agendies repongible for wildliife jointly
adopted by mutud agreement the North American Waterfowl
Management Plan” covering thirty-seven species, mostly shot as
game The Agreamatt edddlishes a framewark for joint longtem
planning and sats gods for the reedablishment of depleted
populations and the protection of more than two million hectares of
wellands as bresding, saging, or wintering habitats In 1988 the
Agreement was extended to Mexico by the condudon of a
Memorandum of Understanding between the wildife agendies of the
three countries This indrument establishes a tripartite committee to
devdop and implement a globd consarvation drategy for migratory
birds and their hebitats Co-ordinated manegement plans will, where
gopropriate, dsohaveto beprepared.

Thefinandid problem seemsto have been solved by theadoption by
the US Congress in 1989 of the Noth Amaican Wetlands
Consarvation Adt, which empowersthefederd Government tofinance
consarvation projectsin Canedaand Mexico through theproceedsof a
tax levied on the sde of hunting wegpons and anmunition, aswel as
through a budgetary contribution gpproved by Congress From 50 to
70 per cent of thefundsmede availablein thisway must be devoted to
the finandng of projects in the two ather countries, according to
prioritiesdeterminedinthelight of thebirds neads
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The sysem works because of the dose ties which have been
developed between the agendies concerned. Thereisdso the palitica
will, backed by $rong consarvaion and hunting communities, to
remedy the decreasein the number of ducksand geeseand essartidly
to addressthe mgor cause of this decreese, the destruction of natural
habitats

It is of paticular interest thet it is through a contribution by the
hunters; through the tax they have to pay on ams and anmunition,
thet the consarvation of hebitatsis mede possble Thiscontributionis
in addition to thet derived from the duck sampsthat huntersinthe US
have to buy and gtick on their hunting licences FHndly, a powerful
NGO, DucksUnlimited, cdlledtsszegble contributionsfromitsmembers
and usssthismoney to acouireand managewetland hebitat in Canada,
Mexico, and theUnited States

Obstacles to the Conservation of Migratory Species
Obdades to the consarvaion of migratory spedies are besicaly no
different from those rdating to the conservation of biologicd diversity
ingenerd. They indudeladk of interest and paliticd will on the part of
governments, lack of underganding of what is & stake, consequent
lack of trained staff and of money, and opposition on the part of vested
interests, which may be particularly srong when atempts are madeto
reguae the teking of oedes of commerdd importance or the
protection of hehitats There is in addtion, a gengd lack of
undergtanding of the causal links between cartain humean ativitiesand
thedepletion of wild gpedies

With regard to migratory spedies the problem is of course further
complicated by the nead to adopt common conservation and
manegament  ogjedives and rdes This implies internationd
commitmentsto impose cartain regrictions on humean adtivitiesand to
acoent finendid obligationswhich may nat away's gopear judtifisbleto
cartain ssgmentsof the popul ation and to the governments concerned.

A didinction must be mede, however, between migratory species of
commerdd importance, modly fishery resources and thosewhich are
notexploited or areonly takenfor sport.

Commerdal Resources

For commedd resources, the main dbjective of governments is to
miaintain the economic adtivity concerned. Asregulatory meesuresare
unpopular, they are often accompanied by various subsdies and
meeaUres to modernize fishing flegts which dmost inevitably increase
over-exploitation. In addition, ressarch isamogt entirdy carried out by
government agendies as afree sarvice to the fishing indugtry. Thereis
even an intergovenmenttd  organiztion, the  Intenaiond

Coundl for theExploration of the Se, whichwasedablished aseatly as
1902, and whose task is to co-ordinate research in the Atlantic Ooceen
anditsadjacent sees.

Little is generdly done for the sefeguarding of the hehitats of the
exploited gpecies, egpedidly inshore spawning or nursery arees, asthis
often meats with the opposition of other interests and will generdly
havenoimmediategpparent effect ontheleve of thefishdocks

At theintermationd leve, essentid asfishery agreaments may beto
provide for the sudainable explaitation of hared socksand migratory
edes they are often ineffedtive in terms of consarvaion, snce
regulatory meesures proposed by sdentigs usudly meat with
consderable opposition on the part of fishery interests Furthermore,
fishary treties never providefor the protection of theessentid habitats
of thepeciesthey purport to consarve.

In spite of these shortcomings, the condusion of more ecologicaly
besed fishery tregties dong the lines of the Guiddinesfor Agreements
of the Bonn Convention gppearsto be difficult. In prindple, the Bonn
Convertionispotentidly goplicableto any migratory species, whether
taredrid, frehwater, or maine and whether commerddly explaited o
not. Attempts to exdude maine edies a the Conference of
Plenipatertiaries, which adopted the Convertion in 1979, were
defeated. In practice, however, there ssemsto be atedit consenausto
keegp explaitation and consarvationtregtiesseparate.

As a result, there are hardly any pedies subject to commerdid
explaitation isted in the Appendices to the Bonn Convention and, in
paticuar, no matine pades of commerdd impartance: All the great
whales, for indance, which continue to be conddered & leest as a
potertid economic resource are It to the Intemnaiond Whaling
Converttion, except for five endangered specieswhich have now been
protected under thet treaty for decades and arelisted in Appendix | to
theBonn Convertion.

The consarvation and managemant of mogt migraory matine
sedes with the exoeption of those which are recognized as
endangered or vulnerable (such as many amdl celaceans seaturtles,
and some sedls) will therefore continue to be governed by therdevant
fisheries agreemants It is unlikdy thet agreaments governing the
commedd exaatation of migratory pecies will ever be conduded
under theBonn Convention.

Agreaments Under the Bonn Convention

For mogt migratory gpedes of no commerdd vaue, agreaments under
the Convention would seem to be the best way to organize essartia
intemationd co-operaion. Agreaments are indeed the cormerstone of
the Convention. If no agreaments are conduded, the Convention will
reman an dmogt empty shell, with only the obligation to pratect the
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few Appendix | goedes Nevathdess agreements are difficult to
initiste, taketimeto negaticte, and take an even longer time before they
comeintoforce

This two-gep system, cumbersome as it may be, was probebly
unavoidable. Particular spedies or groups of pecies require pedific
consarvaion meeaures, which could not have been adequatdy
induded in a generd convention designed to cover dl migratory
spedies Asaresut, the Convention smply condtitutesaframework for
moredetaled agreements

The dilemma here lies between the negatiation of alarge number of
litleagreaments, covering individua gpeciesor amdl groupsof species
having thesamerangeand Smilar ecologica characteridtics and trying
to condude agreements rdating to alarge number of speciesin avast
geographicd areg, such as the two waterhird agresments in
preparaion. Inthelatter case, however, if dl gpedific Stuationsaretobe
tekeninto condderation, thetext of the agreement will againhavetobe
fairly generd and thereisa ddfiniterisk that afurther tier of agreements
will benecessary to take aocount of many individud cases Someform
of mechaniam must accordingly be devised so that the specific nesds
of individud species may be taken into account under more generd
agreaments

Themetter isfurther complicated when agreementsnead to berdified
by thar dgnatories This will dmogt dways be the case when they
contain provisons esablishing medtings of the paties and a
soretaiat, Snce ther implementation requires finendd commitments
There may be anaurd rductance on the part of legidatorstoraify a
large number of sparate tredlies deding with ooscure animes
espedidly if thesenecessitate government expenditure.

On the other hand, if no inditution is established to asdg in the
imdamentation of agreaments thereisaconsiderablerisk thet they may
be dmogt completdy ineffective. Agreements conduded o far (on
bets and smdl cetaceans) do have mechinery provisons and must
therefore beratified. The agreament on the Wadden Seasedls usesthe
exising Wadden Sea Secretaridt. The agreements on waterhirdswill
not beableto operatewithout adequateinditutiond arangements.

The rductance to erter into intemationd commitments when the
species concerned have no economic vaue is esy to understand.
Inection is much more surprising, however, in the case of water-hirds
wherewhat isat gakeisthepreservation not only of speciesbut dsoof
the multibillion-dallar hunting indudry. Notwithstanding, the only
ecologically ingoired agreement ever conduded in this repect isthe
North American Memorandum of Underganding on ducksand geese

Internationd  ressrch work on waterhirds and their  hebitats
is modly caried out by a norrgovemmenta organizetion,
IWRB, with litle money. IWRB undatakes hird counts

modly through volunteers, identifiesimportant hebitats, evduatesthe
consavetion Satus of gpedies, and proposes conservation meesures.
Other private organizations carrying out research in thesefiddsindude
the Intemationdl Coundll for Bird Presarvation (now called Bird Life), the
Adan Wetlands Bureau, and Wetlands for the Americas withwhom
IWRB has cond uded co-operation agresments.

The work accomplished so far by these bodies is essertid to the
implementation of the Ramsar Convention, and wiill be even more
vauable as a Jentific beds for future egreements under the Bonn
Convertion, if and when the ates concerned muder the palitical will
tocondudethem.

To these problems should be added the difficultiesarisng fromthe
exigence of severd tredties globd or regiond, deding not only with
different but dso often with the same agpects of the conservation of
certain gediesor groupsof goedies, with resulting ggpsor overlgps

Lack of Co-ordination Between Conventions

The condusion of the Bonn Convention hes changed nothing in
respect of theearlier agreamentson catain migratory Species ThePolar
Bear Agreament and the exiding agreaments on seds reman
independent of the Convention and the species they cover are not
liged in the Bonn Appendices Admittedly, hbringing an ealier
agreement under the ambit of the Bonn Conventtion is fraught with
legd, paliticd, and practicd difficuities

It follows that the Bonn Convention de facto only has resdud
competence over those migratory gpedes which are not dresdy
covered by ealier agreements However, thereverseis not true. After
the condusion of the Bonn Converttion, cartain spedies liged in the
Bonn Convention havedso become covered by other Conventions.

A good exampleisthet of seaturtles. Out of atotad number of seven
pedies, Sx are liged in Appendix | to the Bonn Convention and dl
seven on Appendix |1. To date, no agreement has been conduded for
their consarvation under the Converttion and noneis presantly inthe
making. However, these gpecies are protected under a number of
regiond indruments in particular the Protocols to the Regiond Sees
Conventions for Eagt Africa and the Wider Caribbean. Some gpecies
fully protected under the Bonn Convertion are listed as exploiteble
sadiesintheEag AfricaProtocdl.

On the other hand, sea turtles in the Mediterraneen are protected
under no less then four different ingruments (Bonn Convertion, the
Berne Convention on the Consarvation of Europeen Wildife of 1979,
African Convettion on the Consarvation of Naure and Naturd
Resources and thenew Europeen Community Directiveof 1992 onthe
Consarvation of Naturd Habitatsand of Wild Faunaand Hora).

Arncther problem may be the dfficlty of detemining
dealy the aess of responghility of the Ramsxr Convetion
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and any future egreements that may be mede on the consarvation of
hebitats of migratory waterbirds under the Bonn Convertion. It is
essatid that joint decisons be made on such maters as the
egablishment of ariteriafor ligedstes

In addition to the usua obostades to the conservation of biologica
divearsty, migratory spedies therefore suffer from legd and paliticd
difficultieswhich arethe consequencesof therrigratory netureof these
anmds

Possible Solutions

For marine goedies of commerdd importance, there ssams to be only
one olution to exiging problems Adequate implementation and
enforcement mechanisms should be developed within eech fishery
agreament, to provide not only for the sudtainable harvesting of the
resource but aso for the maintenance of the ecologica conditionsand
hebitatswhich areessentia to enqureitscontinuousexistence.

For migratory gpediesof nocommerdd vaue thereisan urgent need
to promoatethe condusion of agreementsunder the Bonn Convention.
If these agreaments are to be effective, however, they must meet the
objedtives of unit, rationd, and ecologicd menagement of the goecies
concerned. In addition, the Convention should be better co-ordinated
with other tregties which are of rdevance to the consarvation of

migratory Spedies

Unit Management

Catan mgor countries mus be peasueded to join the Bonn
Convertion: Caneda, the United States and mogt Latin American
countries which are important wintering grounds for many American
waders The Memorandum of Underdending between Caneda,
Mexico, and the United Sates works wel bt it is limited to ducks,
gese and swans, the large mgority of which do nat fly further south
for thewinter. Large numbersof waders migrateto South America, and
anagreementisnecessary to cover them.

Smilar problemsexigt in ather parts of theworld. In the Far Eadt, for
ingance, noneof the countrieswherethebirdsbread or through which
they passduring migration are parties, exoapt Audrdiaa thefar end of
themigrationroute

Anather important matter isto find waysto overcometherductance
of dates to enter into forma and finendd commitments requiring
ratification. This problem would belargdy resolved if means could be
developed to finance the necessary mechaniams without imposing
finencid obligationson the partiesto agreements

Ore possble solution would be to finence agreements out
of the budget of the Convention itsdf. However, goat from
the fact that the large number of agreaments would meen thet
the Convention budget would dso have to be lage which

many partieswould probably not acoept, parties might wel dso object
to the use of their mandatory contributions to finance agreementsto
whichthey werenat parties

Thereremainsthe possihility of voluntary contributionsmedefor the
spedific purpose of financing the operation of agreaments Thiswould
require the establishment of amigratory spediesfund, dong thesame
linesasthe Ramsar Wetland Fund. It isexpected thet the metter will be
discussed @ the next medting of the Conference of the Partiesin 1994,
but it ispossblethat the use of thefund will belimited to thefinanding
o fidd proeds If this is the case the problem of funding the
adminidration of agreamentswill remain unresolved.

Ancther way to bypess the hurdle of ratification condds of
conduding informd arangements Admittedly, such arangementsare
nat binding in law. Neverthdess, partiesto these insruments have a
lesgt amord abligationto comply with their provisions Thisworkswel
inNorth America, asssenabove.

An example of uch an arangamat is the Memorandum of
Underganding which is now being developed under the Bonn
Convertionfor the conservation of the Sbaian crane Thefirg draft of
this document requires range satesto provide strict protection for the
spedies, to conserve thewetland habitats essentid for itssurviva, and
to implemet an Action Rlan containing generd provisions, which
should be gpplied throughout the range of the bird, as well as much
moregpedific action pointsto becarried out by individud rangedtates.

Mestingsareto be hosted and organized by oneof therange Sates.
Seoretariat sarvices are to be provided by the Seardariat of the Bonn
Convention. Internationd finandng requirements are consequently
reduoad toaminimum.

The ingrument contains two paticularly interesting fegtures which
could serve as ussful modds for smilar arangementsin the future. It
requires range dates to develop a longerterm pedies-consarvation
plan for evertud induson in the AsaVAudrdasan Waterfowl
Agresment whichisinthe course of preparation. Thisgpproach mekes
it possble to Sart preparing consarvation plansfor individud gpedesin
particular nesd of protection without waiting for the development of an
agreement under the Convention. This may save alat of time ad
hencesomeendangered spedies.

The second interesting festureisthe participation of certain NGOsin
the Memorandum of Undergtanding. In the case in poirt, the
Internationd Crane Foundation and the Wild Bird Sodiety of Jgpan
have been dl ocated goedific tasks rdaing to reseerch and monitoring.
This can essily bedonethrough aninformel arrangement, but could be
much more dfficut under a tredy-ike indrumant to which, in
internationd law, NGOsmay nat beparty.

The efedtiveness of the Bonn Convertion will, however,
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be judged on its adility to bring about the condusion of flyway
agreaments, espedidly for the oconsavaion and sudaineble
exploitaionof water birds

Rational Management

Rationd management means thet in respect of harvestable spedies
range dates should agree on a maximum dloweble take for each
Speciesconcermned.

Thefirg prodemisthet thereiswide variation between countries ss
to which spedes may lawfully be taken. Migratory waterbirdshave
long been congdered as awindfal or agift of God and thar hunting
was accordingly unrestricted in many countries. The Stuation hes
changed and mog, if nat dl, countries of theworld now accord some
degreeof protection to these gpecies Moreover, the number of species
which can be hunted isnow much lower dmogt everywhere compered
to what it wasin the pest. Nevarthdess, it isdill dmogt impossbleto
harmonize reguldions as to which spedes may be taken dong the
sameflyway, becausedf long-standing hunting traditions.

The next problem is that of the open and dose seesonsfor those
specieswhich may lanfully betaken. Itisgenerdly agreed that hunting
should be prohibited during the breeding season and for aslong asthe
young are nat fully fledged, aswel as during the return journey of the
migrants from their wintering aress to ther breeding grounds The
reeson for thisisthat returning birdswhich have survived the hezards
of thefdl migration and thewintering sceson aredl patertid bresders;
and to dlow them to be shat on their way back to their nesting arees
would directly affect thereproduction of thespedies

Sates stuated on the same flyway mugt therefore agree to adose
season garting from the beginning of the return migration to the time
when the young hirds are fully grown and no longer dependent on
thar parentsfor their survivd.

Themog difficuit metter on which inteméationdl agresment wiill have
to be reached is the number of birds of each goedies which may be
teken each year dong the same flyway without efecting the
consarvation status of the gpedies jud asfishariescommissonshave
todoinrespect of theharvesting of fish stocks

An evduation of the potentid breeding population of aspeciescan
bedoneby countsin mid-January onthewintering groundsjust before
the birds gart their return journey. IWRB has been doing exatly this
for years for Western Pdaearctic watafon. From the numbers thus
obtained, estimeted mortdity until the breeding seeson mugt be
ubtracted to obtainthedesredfigure.

This method provides aufficently accurate informetion on the
number of bresders but not on bresding success which may be
afected by dimatic conditions on the breeding grounds, such eslae
frogs

In North America, esimates of breeding success are mede in the
nesting aress by means of sample brood counts, and eva uations of
avallablebreading hebitat and any limiting westher conditions Asmost
waterbirds nes in the Arctic tundraand are scattered & thetime over
huge aess moeaccurde edimaes ae dealy impossble
Neverthdess they arethought to be aufficient to determinethelevd of
dlowableharveding.

For Pdaeardtic birds, bresding grounds are for the mogt part located
in northern Russaand Siberia, where smilar countswould haveto be
undatsken for dl flyways from the esgtern Atlantic to the western
Padfic.

Harvesting mortdlity would aso have to be determined through the
compulsory submission of kill returnshby individud hunters

Fromthesevariousfigures it should be possibleto cdculaefor eech
spedies a udanable harvedting level year dter year. It will then be
necessary to gpportion thisglobd quotaamong the Sates concerned.
Thismay be achieved by imposing daily and seesond bag limitsand
possession limits, or by adjusting the duration of the open season, or
both. In North America, these methods have been used for decades
and do nat giveriseto sariousproblems It may not beso essy to gpply
themdsanhere

Ecological Management

An essentid agpect of ecologicd manegement is the consarvation of
auiteble habitats dong the full length of migration routes However,
other important aspects such as pallution by leed shats or other
ubgtances like pedtiddes and the introduction of exotic gpecies
should not beoverlooked.

Theremug, therefore, be an obligation to presarve essartid wetland
hebitats Breeding hebitats bang generdly scettered, internationd
agreaments cannot go any further than imposing agenerd obligation
toconserveand monitor them.

However, the studion is quite different for large Saging and
wintering arees Thare mud be an intemationd  commitment to
consave them, dther under the agreament itsdf or under the Ramsr
Convertion, or bath. This will of course reguire money, as do the
necessary surveys, ressarch, bird counts, and so on. Many essentid
wintering and staging aress are in devdloping countries in Africa,
South-Eagt Ada and Latin America. It cannot be expected thet these
countries will agree to finance the conservation of such aress by
themsdves, as this would be tantamount to subddizing hunting in
developed countries. The cogt of conserving habitats should ingteed
be reflected in the cost of hunting, asis done by the combination of
taxesandtheduck gampintheUnited Sates

The catrd question is whether the North American system,
with its WaefoM Maegemat Han ad mechaniams
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for finendng habitat conservation, can be used in other parts of the
world. The difficulties are enormous because of the large number of
countries,  treditions economic  Studions and legd  sydems
concarned. Neverthdess, theremay benodternative.

There is obvioudy dso a nead to take oecid messures for the
congarvation and recovery of endangered species of waterhirds, such
as the Siherian crane. These pecies need recovery plans deve oped
and monitored & intemationd levd, whilg regponghility for their
implementation will neturdly continue to rest with individud range
dates

International Co-ordination
Thefind chalenge concarns the co-ardination between conventions
dedingwithmigratory Species

The obligations on the conservation of biologicd diversity and the
udainable use of biologica resources, which are a the very beds of
the Bonn Convertion, are now dso induded in the new globd
Convertion on Biologicd Diversty. This Convertion dso contains
new dbligdions on maters such as ewironmentd  impact
assaments, as well as the nead to identify, regulate, and manage
processes and categories of adtivitieswhich have or arelikdy to have
significant adverseimpacts on the conservation and sustaineble use of
bidlogicd diversty. All theseprovisonsare, of course, asgpplicableto
migratory speciesasto any other pecies

It followsthet agreements mede under the Bonn Convention should
herediter providefor theimplementation and further devd opment of the
new obligations embodied in the Convention on Bidlogicd Diversty,
paticularly those deding with environmenta impact assessmentsand
potentialy damaging processssand ativities

It should a0 be possble to use the finencid mechaniam provided
by the new Convention to fund projects for the consarvation of
migratory Spediesand their hebitat. |dedly, asthe Bonn Convertion is
the gpedidized tregty in this fidd, prgjects should be jointly prepared
between its Secretariat and the range Sates concerned for submisson
totheBidlogica Diversity fundingmecheniam.

Ancther important question concans co-operation between the
Bonn and Ramsar Converttions. The two Conventions complemat
eech other as far as waerhirds and other aquatic spedies ae
concarned. Agreements under the Bonn Converttion wiill, of course,
require the identification and consarvation of important Stes for the
pedies concerned. Thedesignation of StesesRamsar Stesmay asigt
inthe protection of such gpecies and will makesuch Stessubject tothe
Ramsxr monitoring procedure and to recommendetions by the
Ransar Confeence of the Paties An exanpe is the

Agreament on the Sedls of the Wadden Seg, which isan agresment
under theBonn Convertionwhilst theWadden SeaisaRamser Ste.

There should dso be the passibility of holding joint Bonn—Ramsar
megtings a flyway levd. Thiswould have the advantage of bringing
together dl datesthet are partiesto either of thetwo Converttions, or to
bath. It could greatly fadilitate the condusion of flyway agreementsin
those parts of the world where there are few parties to the Bonn
Convention and many to the Ramsar Convention, such as on the
American continernt.

The other two globd conventions which may be of importance to
migraory goedies, the World Heritage Conventtion of 1972 and the
Convertion on Intermationd Trade in Endangered Spedies of Wild
Faunaand Horaof 1973 (CITES), are dso complemantary totheBonn
Convertion. Severd vary impartant Stes for migratory  birds are
induded on the World Heritage Ligt. Many of the spedies liged in
Appendix | tothe Bonn Convention aredso induded in Appendix | to
CITES which prohibitscommerdd tradeingpecimensof thosespedies
Co-ordination is necessary with the Bonn Convertion, however, to
endure thet as many as possible of the mgor bird Stesare desgnated
asWorld Heritage Sites, and thet all those spedieslisted in Appendix |
to the Bonn Convention which may be affected by intemationd trade
aedligedin Appendix | toCITES

There remans the problem of regiond conventions with which co-
ordingion is difficult because of ther amdl and widdy scattered
soreaias Wherever possble, joint meetings should be hdd to
decideonthedlocetion of tesks. Thisprocesshesaresdy dartedinthe
Mediterraneen, and hasled to the decison thet the agreement onamdll
cetaceans should be developed under the Bonn Convention, even
though the species concarned were d o protected under the Berne
Converttion of 1979 onthe Consarvation of European Wildife

It may betoo early toembark on thisprocesswith other conventions,
expedidly those on the regiond sees, as mogt dates in the arees
concaned (thet is, Eagt Africaand the Caribbeen) arenot partiesto the
Bonn Converttion. No agreamentsare therefore contemplated inthese
aressfor thetimebeing.

Some degree of co-ordination is now possible, however, under the
new Convention on Biological Diversity, asthat Convention requires
its Conference of the Parties (Artide 23(4)(h)) to contact the executive
bodies of convertions deding with meatters covered by the
Convertion, with a view to edablishing gppropriate forms of co-
operdionwiththem.
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