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Introduction
Thelnternationd Conventionon Bidlogicd Diversity enteredintoforce
on 29 Decamber 1993, having achieved the requiired thirty rdifications
three months eatlier. This atide traces the main chdlenges in the
process leeding to the BioConvention, and examineswhether some of
the same stumbling-olocks may regppear further dong the road. An
essntid controversy revolvesaround wildifeand hebitat preservation
versus utilization of bidlogicd diversty. Thisisinherently linked tothe
disoute over proparty rights to genetic resources. | will examine this
conflict, and then follow the debate on property rights through those
internationdl forums in which it hes been mogt prominet: briefly
reviewing the debete in the United Nations Food and Agriculturd
Organization (FAQ) and the Gengrd Agreament on Tatiffsand Trade
(GATT), and more extendvely covering the negatiation process and
thesigning of the Convention on Bidlogicd Diversity in Rio de Jandiro.
Findly, | will consider theremaining chdllengesand future prospectsfor
the BioConvention, focusng on three topics (1) the atides in the
Convention concerning biotechnology andintdlectud property rights;
(2) how the developing countries might use the framework of the
BioConvention to improve ther bargaining postion with a view to
biodiversity progpecting deds, and (3) the progpects concerning the
finendal mecheniam (GEF). Frg, however, abrief introduction to the
natureof theproblem aswel asitshistorica beckgroundisinorder.
Biologicd diversty is a broad conoegpt, embodying as it does the
vaiability among dl living organisms induding divarsty within
Spedies among goedies, and among ecosystems. Gendlicresourcesare
the hereditay meteaid (gene) in dl animds plants and micro-
organigms the conogpt refersto genetic meterid with actud or potential
use or vauefor humanity. Gendtic diversity or variahility isanecessary
condition to sudtain vitdity in both wild and domedticated plants and
animals and dsofor thedevelopment of new andimproved produdts®
The consarvation of biologicd diversty congtitutes one of today's
gregtest chdlenges as environmentd degradation world-wide hesled
to gpedes extinction at ahitherto unprecedented rate. Edimates of the
number of exiging pediesintheworld vary from about 5to 100 million?
o whch only some 14 million have ben desaibed

gientificaly? Asthenew biotechnologiesmakeit possibleto utilizethe
full potertid of the world's gentic resources (it is now possible to
trandfer any gene into any organiam), the economic incertive to
oonsarve biologicd diversity increeses:” Hence, theinterest in genetic
materid isaisng from environmenta concerns, aswel asbeing basad
on techndlogicd devdopments By the year 2000 farmievd sdesof
products of agriculturd biotechnology are expected to have reeched
sme USKIO0 hillion; the vdue of gabd trede in plant-based
pharmecauticalswasestimated at USS20 billionfor theyeer 1986° Apart
fromtheethica and aesthetic vaue of spediesdiversty, weshould note
thet mankind depends on genetic resources for food, medicines, and
forrav materidsinthechamicd indugtries

Theinternationd debate on genetic resourcesis concerned not only
with consarvation, but just as much with the digtribution of benefits
daived from using this meteria. The main bulk of the global genetic
resourcesisfoundinthe Third World, but it isthe developed countries
that possess the (bio)technology to exploit these resources This
potentid conflic was redized by the World Commisson on
Environment and Devdopment which urged: ‘Industridized ndions
seeking to regp some of the economic benefits of genetic resources
should support the efforts of the Third World netions to consarve
spedies and* devel oping countriesmust beensured an equitebleshare
of theeconomic profit from theuseof genesfor commerdid purposes °

The BioConvertion is not the firg internetiond tredty to address
gedies or hebitat conservation, but it is the fird to address
consavation of dl bidogicd diversty and the firg to indude
sudaineble utilization of these resources. There exidt a grest many
agyeametts pertaning to intendiond co-operation on the
consrvaion of various spedies of plants and animas and their
habitats The Ramsar Convention on Wetlands is one of the most
important globa messures concerned with hebitat protection (Ramsar,
1971). For the Ardtic areq, thereisthe Convention on the Consarvation
of Antarctic Maine Living Resources (CCAMLR, Canbara, 1980).
Whdles (ICRW, Washington, 1946) and tuna(ICCAT, Rio de Jangiro,
1966) havethar awn Converttions. Ancther exampleisthe Convertion
onlnternationd Tradein Endangered Spediesof Wild Faunaand Hora
(ATES Wadhington, DC, 1973).

GREEN GLOBE YEARBOOK 1995

69



Until the early 1980s the focus for both national and internetiondl
consarvation work was dill on wild gpedies of plantsand animds An
important shift came when the question of accessto and control over
plant genetic resources was raised by governments of the devdoping
world. The forum for this hested debate was the UN Food and
Agricuturd Organization (FAO); theresult wasthe FAO Intemetiond
Undertaking on plant genetic resources, then represanting the most
comprehensve agreament in tems of linking genetic resources
consarvation to socid and economic concerns” In 1989 the UN
Environment Fogramme (UNEP) wis given the fomd mendate of
negotiating what wasto become the dl-encompassing Convertion on
bidogicd diversty, which wes adopted in Nairobi in May and Sgned
in Juneat the 1992 UN Conference on Environment and Devd opment
in Rio de Janeiro® A first crudid question waswhether to indude both
wild and domedticeted species In the background lurked the question

of property rightsto genetic resources.

Genetic Resources: Properties and Property Rights

Gendlic resources are generdly defined as genetic materid of actud or
potentia vaue® The world's genetic resources are rawv maias for
bictechnology. With theadvent of the new biotechnologieshascome
an incressad redlization of the velue of genetic resources Inthe 1970s
the transnationd seed and chemical corporations started gpplying
thesenew technologiesin plant breeding and agrochemicds, andinthe
course of the 1980s the hiotechnology industry grew hig. This
redlization hashad aprofound impact ontheunderstanding of property
rights to genetic resources. The story begins with the principle of a
common heritage of mankind and ends with patents and dae
overegnty.

Common property resourcesare usLidly defined by their cheracter of
non+ivary and nonexdusveness Noivary implies thet it is
passiblefor morethan one personto use or consumethegood without
dminishing the amount avalabdle to others Nonexdusveness
indicatesthat it is hard to exdude others from using or conauming the
good. Thedr we breatheisgenerdly regarded asan example of anon-
riva and non-exdusivegood. Thisused to bethe casewith deenwater
aswl, but itscharadter of nonHivary isrgpidy dedininginmany parts
of theworld. The combined case of nonrexdusvenessandrivary may
give riee to problems of odledtive adion, unless some kind of
management regime can be established to control access to the
resourcein question®

Badic to theidea of common heritage is dways an dement of non-
exdusiveness or open access: the absance of wel-defined property
rights This weas the cese with oceen fisheies in the past

carttury, in the Grotian dodtrine of the fresdom of the high sees™
Common heritage, however, isnat necessily identicd with theideaof
open acoess as practised under the high sees doctrine™ Open access
merdy impliesthet no one can be exduded from usng the resources,
save by lack of economic and technological capecity. Conversdy, the
common heritageprindiplemay imply thet evaryone (dl mankind) hesa
right to benefit from exploitation of theresources

Ininternationa negatiations the common heritage prindiple was firs
introduced & the UN Conference onthe Law of the Sea (UNCLOS) in
1967 by the Mdtese ambassedor to the UN, Arvid Pardo, asaguiding
principlein governing the explaitation of minerdson the degp searbed.
Bath in the UNCLOS negatigtions and later in the Antarctic Tregty
negatiations, theideawasto secure gregter equiity between developed
and devedoping courtries in the exploitation of a‘ common’ resource
The mgarity of indugtridized states objected to the principle as baing
legally diffuseand practically impossible

All dong, however, the prindiple of common heritage did congtitute
the internationd regime for exchange o and access to plant genetic
resources, in other words, seeds Intemationd  genebanks were
stocked with seads from the most commonly used food plants, these
ssedswere primarily collected from the extensve vaidion found inthe
Third World, and the gene-bankswere based on the principle of open
acoess ‘ Technicdly’, thecollection of seed sampleswas conddered by
dl as a noHivd and norrexdusve adtivity. Moreover, no one
guestioned this practice on mord grounds, as the seeds of our most
utilized food plantswere ssento be of basic sgnificancetodl mankind.

While most genebanks il operate on the badi's of open accessto
gendic resources, the common heritegeregimefor genetic resourcesis
rapidy becoming athing of the padt. This changemay betraced back
to the 1930s with the introduction of hybridization, talored to secure
exdudve rights to superior plart vaieties More recertly, the regime
change hes come about swiftly, primanily as a reation to the
introduction of intdlectud property rights for organic materid, which
dlow private ownership to genetic resources through peternts or plant
bresders rights Prior to this devdopment it became necessaty to
change, or rather reinterpret, netiond petent lavs.

Themord notion that food and medidnds should be exduded from
patentehility because of thar fundamenta importance to besic humen
needsisrapidly losng ground. Onthecther hand, therehavedsobeen
technicd barriers to patentability. Nationd and internetiond patent
legidation draws no a priori diginction between various sectors of
techndlogy. Traditiondly, it is true, the petent system wes limited to
technologiesdedling with non-orgenicmeterid.
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Biologicd materid was regarded as naturd produdts rather then
industrid products—disooveries rather then inventions™ Bidagica
products or processes were origindly exduded from petentebility on
thegroundsthet suchinventionscould not meet dl therequisite patent
criteria For an invention to be patented, it must meet four fundemental
criteria Hrg, theinvention must be nove, meaning besicaly thet it hes
not been published anywhere before. Secondly, thereisthe criterion of
non-obviousness—theinvention mugt display aninventive step. The
third aiteion dates tha the invention must have an indudrid
goplication—apracticd utility. Onefunction of thisutility requirementis
to digtinguish between basic research, conddered to bdong to the
public domain, and gpplied techndlogy, which isdigible for peterting.
Findly, the patent gpplication must fuifil the criterion of reprodudibility,
inthesensethat it mug describetheinvention in such detal thet other
expats may repeet the expaiment and arive a the same realits In
addition to these criteriag, patent legidation commonly exdudes from
petentehility inventionswhose utilization would run counter to ‘ public
order or mordity’.

The barriers represented by these patent ariteria have now been
largdy overcome by developmentsin the new biotechnologies These
devdopments have nat only made peterting a practicd possibility:
they have dso crested a need for it, from the perspective of the US,
Japanese, and West-European biotechnology industries. Researchin
biotechnology often involves high costs as compered to traditiond
bresding methods Comptition is fieroe, and research is increesingly
being carried out by the private sector. The biotechnology sector has
been arguing srongly for compensationintermsof royalties dongthe
linesof ather fiddsof technology.

The prindpd rding on the patentability of bidogicd mateid
gppeared in the Gamien Fedard Supreme Court in 1969 (the Red Dove
Cese), which determined that a breeding process for animds was
indeed patentable™ In the Chekrabety Case of 1980 the US Supreme
Court of Justicededided, by fiveagaing four, todlow industrid petents
for naturdly occurring living mater, induding both asexudly and
sexudly reproduced plants® A judge from this case wes later
employed by the EC Commisson in drawing up its fomulaion of a
directiveonindudrid petentsin biotechnology.

Plant varidties can be protected by ‘plant bresders rights, as under
theUSPant Vaigy Pratection Act of 1970. Intellectud property rights
may aso ke granted through the ‘plant bresders rights of the 1961
UPOV Convertion (the Union for the Pratection of New Vaieties of
Fants). In order to be subject to UPOV protection, aplant variety must
be*uniform, gableand diginct from exiding vatieties . Inorder to atan
protection by bresders rights or

petents some kind of sysemdtic breading is required. Thisis sddom
thecasewith Third World breeders lines however.

Thiscontroversy isnot confined to the agriculturd sector. Thereisa
goning avareness tha the largdy unexplored components of
biodiverdty may conced treeaures for example, of greast medicnd
vaue A much-dited casefrommedicineistheRosy Periwinkle angtive
plant of Jamaica and Madagescar. Two components from the plant
have bean turned into amedicine for trestment of Hodgkin's Diseese
and cartan types of lekaamia by the US pharmeceautical firm Eli Lilly.
The company's annud retun on the invention is about £60 million,
noneaf whichisreturmed tothecourtry of origin™®

As patenting was catching on rgpidly in theindudtridized world, the
governments of devel oping countries Sarted to question whether the
common heritage principle would eventualy goply soldy to resources
from the South. They reasoned that the deborated materid of the
industridized countries was besed largdy on materid from the South,
and should thus dso be seen as part of the common heritage. This
view met with strong resstance from the indugtridized countries, who
argued that such an arangament would nat be competible with
Northern‘ bresders rights and petert legidation.

Third World governments abandoned the daim for an dl-embrading
common heritage regime and turned the argument around. Their new
line of argumentation was to dam national sovereignty over their
gendtic heritage, regarding it asanaiond assst dong thelinesof ather
neturd resources like ol and mineds Gendic resources differ,
however, from ol and minerds in bang norHiva and largey non-
exdugve goods Nor is spedies digribution necessaily confined to
nationd borders These characteridtics will obvioudy hamper date
control over gendtic resources. Nevearthdess, nationd sovereignty
ended up as the only passageway for reaching consensus about
property rightsbetweenthe North and the South.

The next section traces this internationd debate through the
internationd forums in which it took place during the 1980s and eatly
1990s

International Cacophony _
FAQO and the Undertaking for Plant Genetic Resources
Theissueof control and accessto genetic materid wasfirg put onthe
FAO agendaby Mexicoin 1981. Third World governmentsand NGOs
dated quedioning the oneway, freeof-charge flow of gendtic
resources from the South to the North 17 This resulted in, among other
things, a noninding Intemnational Undertaking and a Fund for Plart
GeneticResources

It was sen as a great vidory for the devdoping world
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when the Undartaking of 1983 lad down the prindiple that all cate-
gories of plant genetic resourcesshould besubject tofreeexchangefor
exploration, presarvation, evauetion, plant bresding, and sdentific
reszarch. Artide 1 of the Undertaking dedared thet genelic resources
were the * heritage of mankind and consequently should beavalable
without restrictions . Responding to theemerging regime of intdlectud
property rights, however, an Agreed Interpretation of the Undertaking
was sgned in 1989. With regerd to daborated materid subject tolegd
protection under nationd legidation, this materid was to be made
avaldde ‘on mutudly agreed terms, according to the reinterpreted
Undeteking. Badcdly, such ‘mutudly agreed tams dgnify an
acoeptence of payment for legdly protected varieties Sncethe Agreed
Interpretation regerded intdlectud property rights as competible with
the Undertaking, the deveoping countries abandoned the ‘ common
heritageof menkind’ drategy.

The main idea of the FAO Fund for Plant Gendtic Resources is
ayddlized in the conoept of ‘famers rights, meant to regpresant a
counterpart to ‘plant breaders rights. The Fund ams to provide
compensation for “the enormous contributions generations of farmers
have mede to the consarvetion, sdection, domedtication and
devdopment of plant genetic resources. If breeders who provide the
finishing touches to this process, can secure atitle and handsome
profits for ther dforts then the fames too should receive
compensdtion . ..’ ™ The promoation of thisidea.can be credited largdly
to the Intemetiond Cadlition for Devdopment Adion (ICDA), anNGO
which played a centrd role in informing developing countries about
thair common interests and thusfedilitated the maintenance of astrong
ThirdWorldalliance™

The fact thet ‘famers rights’ was put on the agendaand achieved
congenausisdill regarded asa Third World victory. Todate, however,
the conogpt hes hed little pradticd effect. This may primaily be put
downtotheinghility of the FAO Fundto atract funding, besicaly due
towidespread soepticiam about FAO among donor countries. Another
explanation may be found in the difficulties inherent in goplying the
conoant to pradticd palicy. Frg, there is the problem of trading the
‘contributor’ to whom compensation should be mede. These plant
gendtic resources have not been subject to sysemiic breeding, and
rady fufil, for example, the UPOV ditaiad gahility and uniformity—
onthecontrary, thar grestest vaueliesinthar evolving diversity. Over
the years seeds have crossed o many bordersand been devdlopedin
such diverse parts of the world that such asysem would be hard to
dedgn, let done adminiger. As the FAO Glabd System on Rant
Genetic Resources wias not cedt in alegdly binding mould, the parties
are presently discusing whether to indude rdevant parts of it in
protocalsunder the BioConvention.

Trade-Rdated Agpects of Intdlectual Property Rights
(TRIPY) in GATT

While the developing world seemed to find gpprovad for some of its
agumentaionin FAQ, theissuewasdedlt withinasomewhet different
manner dsawhere. Although Third World governments may have
achieved some kind of sronghdd in intemationd devdopment
asdgance agendies, indudridized countries generdly dominete the
forums on economy and trade Mog sgnificantly, quetions
concerning the widening scope of indutrid patents were brought up
intheUruguay Roundof TRIPSINGATT.

This discusson soon became one of the fiercest arenas for the
North-South patent controversy. The USA, Jgpan, and the EC
advocated the prindiple thet dl countries should provide and respect
intelectud property protection in dl technicd fidds—induding
biotechnology. Digegarding this principle would condlitute a
contravention of GATT regulaions, meking the offending country
lisbletoeconomic senctions

Third World governments have been strongly opposed to these
proposals, maintaining that patents benefit those atesthat aredreedy
technologically and economically strong® Thisisapoint herd torefute,
as Third World countries hold no more then 1 to 3 per cent of 4l
paterts world-wide® In the initid rounds India argued against
patenting of plant and animd varidies as wdl as food and
phamaceutical produdts diting concam for basic human nesds?Fora
gret many devdoping countries this is not merdy a matter of
contesting theoreticd prindples. With the introduction of industrid
petents, acoess to improved bresding materid may be hampered, as
prices for seed increase® Some fear thet patentswill place congtraints
on technology trandersin generd. Asthe Uruguay Round drew to a
dosein Decamber 1993 mogt Third World ddlegations hed resigned,
but grasstoats organizations were il mohilized in large numbes
Indian famers Lain Aneican phamaceuticds manufacturers and
Guyami Indians demondrated in Geneva againg the patent regime
proposedin GATT.

Theoppostion hashad somesuccessin GATT. Thefind agreement
on TradeRdaed Agedts of Intdlectud Property Rights (TRIPS),
grantsthe partiesthe right to exdude from patentahility (8) diagnodtic,
thergpeutic, and surgicd methods for the trestment of humans and
anmds and (b) plants and animals ather then micro-organisms™ The
paties are bound to introduce some kind of intellectud property rights
for plants however, as TRIPs reguire members to provide for the
protection of plant varieties, ther by patents or by an effective Ui
generissyydem.

The latter part of the TRIPSs agreament has prompted the farmers
movemert in India, among others, to propose that such a Ui generis
sydem should focus on the rights of famers in protecting
ad improving plant gendtic resources
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‘Common Intdlectua Proparty Rights’® Astowhether thenew GATT
regulations on patenting will have hamfu effects for Third World
famers, the answer is probebly no, in the short-term. The inherent
threet in the expending petent legidation—that farmers must pay
roydtiesfor reusing seeds—isdill along way from bang enforcegble
A far more harmful effect of the GATT patent regulationsisthat they
bolger a North—South conflict line in an issuearea where common
solutionsand co-operation aredf paramount importance.

The BioConvention: Negotiation Process
The BioConvention was negatiated by a UNEP ad hoc Working
Group of legd and technicd exparts, which later changed its name to
the Intergovermentd Negatiating Committee (INC). Thefird meding
inthe ad hoc group drew expertsfrom twenty-fivecountries aswell as
some NGO obsavers (induding the World Conservation Union
(IUCN) and World Wide Fund for Neture \WWF) and IGOs (such as
FAO). Thenumber of ddegatesexpanded rapidly. NegotiationsSarted
in November 1989, and the BioConvertion wes Sgned by 153
countries and the European Conmunity et UNCED in Rio de Janeiro
on5ne1992

When the issue of biodiversity was fird moved to UNEP severd
paties suspected that this was in fact an atempt to urHink the
paliticized plant gendtic resources debietein FAO from the more trediti-
ond vadues of wildife consarvation in protected arees Thet is exactly
whatitwas anatempt, led by the USA andthelUCN, toretain afocus
on in Situ consarvation, rether than tackle the controversd issue of
‘sudaineble use of biologicd resources. Ther fears were legitimete
enough, as linking these packeges would dearly cause hotter
negatiations The USA hoped thet the move to UNEP would quench
thefire, and refused to indude any mention of biotechnology or totalk
about the vaue of gendtic resources Obvioudy, the controversy
concerning consarvaion and sudaindble utilization of bidogicd
resourceswasfurther fired by the consequencesthiswould evertudly
have for finanding: fird, because putting a pricetag on biodiversity
might dsdose how prdfits in the agriculturd and pharmecauticd
sdors in the North are extracted from gendlic resources from the
South. Secondly, because the new perspectives draw dtention to
biodiversty inamuchwider ssnseand could leed to Stricter regulations
onagriculturd andforestry praticesindl partsof theworld.

Environmentd andwildifemanegement NGOslike UCN and WWIF
feared that no conservation agreement would in the end be reeched,
ather for wild or domesticated spedies if thelatter wasto beinduded in
the negotiations® Henoe, thefirst IUCN draft convention presented to
the patidpats reflected the Weden tradiions of neture
conggvdion in ful. The rde of IUCN was do

symptomatic of the NGOs represanted as obsarvers in the UNEP
negatiaions. These were mainly concerned with hebitat and spedies
protection, rether than whet had beenthe casein FAO, wherethe I nter-
nationd Codlition for Development Action ICDA) hdped to advocete
theinteregsof ThirdWorldfarmers

The UNEP agendaweas charadterized by a high degree of flexibility,
and participants kept adding on new dements Nevethdess for along
time the agenda was dominated by a focus on protecting biologicd
‘hot-gpats like tropical rainforests and other places of high bidlogica
dversty. It wasprimatily the Nordic ddegationswhichempheszed the
development aspects and an inproved utilization of resources as a
meansto provideincentivesfor better conservation of natural Species
or habitats. They adso sressd tha biodiversity consarvetion is
essrtid in dl countries regardless of the number of spedies—thus
trying to counter the bias towards tropica forests Eventudly the
developed countries redlized thet putting off these issues would meen
that the devdoping countries, epedidly countries like Brazl and
Malaysa, would nat join the BioConvention. And, asthe main bulk of
biodiversty is loceted in the tropics negatiations Smply could not
procesd without them.

The BioConvention: Negotiation Output
Asaf June 1994 the Biodiversity Convention hasbean sgned by 167
dates and the Europeen Community, and has been ratified by sixty-
four. Theobjectiveof the Conventionistwaofold:

. toensure conservation and susainebleuse of biologicd diversity;
and

. topromate afar and epuitable shaing of the benefitsarisng from
theutilizetion of geneticresources.

The Converttion sts out obligations and objectives for nations to
combet the destruction of plant and animd pecies and ecosysems.
Among other things, the Contracting Parties shdl integrate conse-
vation and sugtainable use of biologicd diversty into reevant sectord
plans and policies and devdop systems of protected aress The
internationd community is given the responsihility for consarving
biodiversty in devdoping courtries, induding the most environ-
mentaly vulnerable, such as those with aid and semi-arid zones, and
coagd or mountainous arees. Each Contracting Party is to present
reports on the meesures it hes teken towards implementing the
provisons of the Convention and how effective these have been in
medting the dbjedtives 1t is left to each Party to decide on which
meeares are mod effedtive to consarve biodiversity. Furthermore, the
Contracting Parties agree to repect, presarvee, and maintain knowledge
and practices of indigenousand loca communities, and encouragethe
euitsble saing o the bendits aisng  from
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theutilization of such knowledgeand practices

The BioConvertion dates that each country has the soverdign
authority to determine access to its genetic resources, that access to
genetic resources requires prior informed consant and must be on
mutudly agreed terms, and thet a.country providing genetic resources
is entitled to benefit from the commerdd use of its resources The
Convertion envisages three basic mechaniams by which a country
may benefit from the use of its genetic resources: paticipetion in the
research using the resources, receiving technology which embodiesor
utilizes the resources, and sharing the finendd bendfits redized from
commadd explaitation of the gendic maeid or reource This
vereignty does naot indude genetic materid in internetiondl gene
bankswhichwascdllected prior tothe Convention enteringintoforce.

In Artide 39 the Glabd Ervironment Fedllity (GEF) of the United
Nations Environment Programme, the United Nations Devdopment
Progranme, and the World Bank is acogpted as the interim finendid
mechanism of the Converttion. It isup to the Conference of the Paties
to dedide on pdlicy, programme priarities, and digihility criteriardaing
toaccesstothefinancia mechaniam.

As far as patenting is concerned, the Convertion stipulates that
technology trandfers* shdll be provided on termswhich recognize, and
arecongstent with, the adeouiate and effective protection of intellectud
property rights . Seeking to recondile the conflicting interets in the
petent isue, the BioConvention states thet the Contracting Parties
shdl co-operate to enaure that intdlectud property rights ‘do not run
counter to its objectives (empheds added). This sentence was one of
the main ressonswhy US presdent George Bush refused to Sgn the
BioConvention in Rio. Moreover, thisis lill amgor conoem with the
curat Clinton adminidration, asthe decision to Sgn the Convention
was falowed by an intepretative satement addressing intdlectud
property rightsaswell asthe provisonsfor finendid mechaniams

As regads links to hiotechnology, the find verdon of the
Converttion aso sought to smoke out another controversid issue As
the USA was fervently opposed to internationd regulaionson ‘living
modified organiams reaulting from biotechnology’, it wes Ieft to the
Paties to condder the ‘need for, and moddlities of’ a protocdl on
biosfety inthefuture

The BioConvention: An Assessment
Before conddering the remaining chalenges and future progpects of
the BioConvertion, a brief assessment of the negatiation output isin
order: how wes it possble to reech agreement on this Convention in
soiteof thehigh corflict level?

Negoatigtions & the internationdl levd are inherently riddled by the
lack of adthority to implemet mecheniams for conrd and

sanctions. Consaquently, unlessthe partiesinvolved fed confortable
about the solutions, there is dways the chance that they may opt for
freerider srategies (according to which the optimd Stuation isthet in
which everybody contributes except themsdves). According to

current theoriesin paliticd sdence some of these shortcomingsof the
internationd system may be mitigated by designing wel-functioning
forums for negatiations, geared towards achieving agreement from

rlevant parties? Lacking this, formel dedsonswill beof litle effect in
the implemantation phese. If the parties do not regard rules and

regulations as legitimete, they cannat be counted on to comply with
them.

Concerning the negoatiations leading up to the BioConvertion, a
driking question is how could the paties manage to achieve
consenaus in the face of what were goparently insurmountable
dfferences One extemd complicating factor here was dearly the
ongoing and contrary processin GATT. Three factors seem to have
encouraged consensus. Frg, the negotition forum itsdf may be
credited for some of the success. As the negotiations proceeded, the
UNEP ssrdaia wes dile to integrate controversd items, one alter
another, intotheagenda. Thus, thecorflict level wasraisad, butinorder
to sscure the agreament of dl rdevant parties (epeddly the muiti-
diversty tropicd countries) this was acogpted as a necessary move
Seoondly, as June 1992 and UNCED were gpproaching, the chairmen
of the Intergovernmenta Negatiating Committee and the executive
director of UNEP st up smdl working groups focused on reaching
consensus on the issues il remaining® Thismay e so have boosted
the overdl contractud environment. Thirdly, the Nordic countries
maintained the confidence of the devel oping countries, and helped to
present severd compromise formulations which seem to have played
animportant roleincondligtingthe parties

Thefind Converttion does represant addicatdy balanced package
ded with many rdaivdy vegue fomulaions The red teg of its
success will obvioudly come in the implementation phase. Only then
will it be possible to determine with gregter cartainty whether the new
hioregime may be successful in gppeesing the underlying conflicts, or
whether the Converttion will becomeausdessinternationdl insrument
for afecting date behaviour. Thisis nat to say thet evauaing the
implementation phasewill beadraightforward metter: Theoljedtivesof
the Convention do nat include any tangible standards for meesuring
adivity. Hence awy condudons regading inprovemat of
consarvation efforts and improved equdity in sharing will haveto be
gpproached in aquelitative manner. The next sactionwill ook & some
of themgjor leedswhich may affect futuredevd opments
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Remaining Challenges and Future Prospects

The BioConvention and the Biotechnology Industry
Onecudd test for the futureimplementation and devdopment of the
BioConvertion is probebly linked to whether indudridized gtetes
regard thetregty primarily asathreet or asapossibleadvantagefor ther
growing biotechnology indudtries The USA has signed but not yet
raified the Conventtion, dthoughit isexpected to do so shortly in order
to atend the fird meding of the Conference of the Paties in
Novembea/Deoamber 1994,

Le uslook a the UShehaviour asatest case TheUSgovernmentis
dill fighting the BioConvention on severd important paints. Hrd, its
ratificationwill beaccompenied by agtatlement of interpretation, seking
to tone down any atides that may seem to put redrictions on
biotechnology indudtry. Such datements are not uncommon in
internationd tregties, but in this cage it may have the serious effect of
upsttting the ddicate equilibrium of the BioConvention. Secondly, the
US governmentt is il arguing againgt a protocol on biosafety. While
the USA was done in this argumentation initidly® it now seemsthet
othersmay fallow. TheConvertion patiesaresplit astowhether toam
for nontbinding guideineson biosefety or alegally binding protocol
The nead for a biosdfety protocol gems from the redization thet
environmental conssguences of rdeeses of gendlicdly modified
organigms are norHevarsble and unpredicteble 1t isfeared that Srict
regulaions & ‘home may lead transndtiond corporations to use
devdoping countries wherelegidation and the administrative capecity
areweeker, astesting grounds™

Despite these controversies, the US government seams willing to
raify the BioConvention. Why? Firgt, explanations may be sought by
goplying a powerbased, cost bendfit andyds of US pdlicy, looking
a how it deds with the possible thrests and advantages in the
Convertion: the reinterpretative Satement may thus be seen asaway
to drcumvent the percaived thredts in the BioConvention; thet is
refuting the costs which the USA fears might be put on its
biotechnology indudtries, while retaining the benefits assodiated with
the Converttion. Inthisperspectivethe USA ispowerful enoughto get
away with this policy, as no other date can pressure it to ratify the
Conventionasitis

This gpproach does nat, however, explan why the USA should
bother to ratify. If the powerbasad explanaionweretakentoitslogica
extreme, the USA might aswell dowithout aninternational convention
onbidlogicd diversty. Thecrudd pointiswhat indead arethe benefits
of the BioConvetion to the USA, as wdl as othe poweful
indugtrielized countries Themgor benefit ssemsdear enough: ‘access
to genetic resources” At faceva ue, thiscould mean thet our structurd
power perspective might dill hold: the

genetich deveoping countries have greatly increesed ther power, to
the extent that they are ableto pressure the USA into the fold (see, for
example, the case of Venezuda in the next section). In a short-term
perspedtive, however, with freeacoessto genetic materid inmogt of the
worlds genebanks this is hardly an adeguate picture of the power
rdaions beween geneexporting and geneimporting countries
Rathe, a mgor bendfit of the BioConvertion seams to lie in gene-
importing countries bang acoepted a8 legitimate  partners in
internationd  transactions  with  genetic resources Thus,  the
Convertion may come to have some influence as an intemationd

indrument for affecting datebehaviour. If the US government chooses
toratify, thisimpliesthet it doesnot gpprediate theideacf being (soldy)
Ieft out of theintemetiond agreement. It would hurtits* greenimege as
wdl as leaving it with no posshility of meking an impact on further
deve opmentsof the Convertion.

Thiswould ssem to go some way towards explaining why the US
government may choose to ratify—but not fully why it was 0
rductant to Sgn in the firg place While the ‘red’ benefits of the
Convention may nat be explicitly redized, there may dso bereasonto
believe thet the threets have been exaggerated™ At the May 1992
mesting where the BioConvention was adopted, the US negatiating
ddegation hoped and bdieved tha the Convertion would prove
acogptable to the US government. Onewesk later, however, the Bush
Adminigration bedked out in Rio. This may partly be explained by a
‘contextud interpretation’: the combined effet of the formulations in
the BioConvention became too much for the Bush Adminidration,
even though it might have ben willing to swdlow eech atide
spaady (UNCLOSIisanexampledf thissame phenomenon).

Part of that explangtion may aso be found & the domestic level ®
Hrg, there is the US bureaucraic dyle in deding with internationd
agreaments. Typicdly, the US government is vary cautious in
committing itsdf to internationd agresments; but onceit hesdonesoit
hes a rdaively high socore on compliance. Secondly, the domedtic
dedisormeaking process waas characterized by intermd bergaining and
a high conflict levd between different agendes lllugraive of the
internd drife within the US adminigration wes the US biotechnology
indudry and its main palitical supporters (then US vicepresdent Dan
Quayle and his Coundl on Compditiveness) whose influence won
through inthefind round. Therr fears, however, gopear to have been
loosdly founded. The US government refused to Sign the Biodiversity
Convention, mainly because of itsformulationsonintdlectud property
rights. There are seveard ressonswhy the Biodiversity Convention is
unlikdy to impose severe limitations on biotechnology compenies
Patentting in biotechnology is becoming increesingly widespreed, and
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there are thus no indications that the Convention has had any prior
diminishing dfects on this practice. This is linked to the increesing
privatization in the agricuitura sector,* and may beobsarvedinseverd
developing countries, even some of themogt zedlousin opposing the
internationd petent quest inthe GATT Uruguay Round. Today most
of those developing countries thet can manage to sutain a patent
sygtam, like Indig, Brazil, and Mexioo, arewd| on the way to acogpting
patsof it®

For various ressons, however, the patent question may in fact not
conditute such a serious condrant to implementaion of the
Convention. As the patent-system reeches world-wide acogptance, it
will beincreesingly hard to Sdewith the US biotechnology indudtry in
arguing thet they donewill be harmed by the Convention'sregulations
on hiotechndlogy. Thecrudd questioniswhether theddlicatebaance
in the BioConvertion can be kept up—whether the combined regime
of patentsand nationd soverdignty over genetic resourceswill become
vidble It ssemsasdfe bet thet if only one part of the ded ishonoured,
exchange of and aooess to gendtic materid will come to involve
conddereblefutureconflict.

The BioConvention as a Framework for Bio-prospecting
Dedls

A donificat loss of biodiversty would afect dl sectors of humen
activity. As with the case of dimete changg, it is dear that asingle
nation cannat ded with theissue adeouiately by itsdf. However, while
gobd evironmentd issues like these have ganed dSgnificant
avareness in indudtridized countries, Third World governments
meintain thet dleviation of poverty continues to be thar overriding
concemn. In the leest devdoped countries (LDCs) the cods of
consvaion adtivities may prove to be too high, as these may
undermine basic human needs today® This pertains both to wildife
consxvaion and to consarvation of domedicated hiologicd
resources It is thus pertinent to ask whether governments aswell as
locd populationsin deve oping countries may be ade to benefit from
the formulations in the BioConvention, in order to Srengthen
conservationand useof biodiversity.

Donor govenments tend to prefer bilaerd arangements—
espedidly when these can be aranged without the impediment of
internetiona regulations. This position was dso naticeeble in the
biodiversity negatiations Therearedresdy anumber of bilaterd deds
in effect inthe biodiversity fidd. Mogt popularly quoted isthe contract
bawen the US muitingiond corporaion, Medk & Co.
Phameceauticds and the CostaRican Nationd Inditute of Biodiversity.
The later provides plant and animd spedies for drug research which
Merck gets exdusve rights to develap; in retum Merck pays USHL
million a wdl a roydies for ay dug

devdoped. Training of locd ‘perataxonomits and inditutiond
cgpacity-building are dso pat of the ded. In the environmentd and
devdopmentd NGO community there is il digoute concaming the
quality of the contract. All thesame, thisraisesthe question of whether
the devedloping countries nesd aframework convention for conduding
suchdedls Sncethisded dready existed prior tothe BioConvertion.

That the BioConvention is ssen as an important ingrument in this
regpect was dear from the reaction of Venezuda when US president
Bush refusad to Sgn the Convention in Rio. As adirect regponse
Venezudaprodaimed thet it would Stop Sgning new agreamentswith
US sdertific indtitutions;, collecting and screening biodiversity in the
country¥ There are o examples of this concept gaining ground
among cdllecting agendies The UK Royd Batanic Gardens & Kew
now statesthat any net profits derived from collaboration will beshered
enualy betweanitsdf and thesupplier. Thereisadsothecaseof Bidtics,
a private British forprofit company thet acts as a broker between
companies and in-country callectors, granting the latter 50 per cant of
Biotics royalties®

From the legdlidtic pergpedtive one of the mogt rdevant formulations
in the BioConvention is linked to the prindple of prior informed
consertt. It indicatesthet the country providing genetic resources must
provide nationd legidation regulaing the gopropriation of gendtic
metarid ® A wesk point inthisregulationisthet in order totur down a
request for genetic materid, the providing country, depending onits
nationd legd system, may haveto refer to suchlegd provisons Inthe
absenceof such providons thereisdill asubgtantid risk thet thegene
flow must continue free of charge™ Obvioudy, this may represent an
impediment to governments, epeddly in LDCs which ladk the
adminigrative cgpacity both to enact and to enforce alegd framework.
There will be a nead for gpedidly designated bodies to conduct the
deds, and to etablish information databeses on the genetic materid.
Moreover, the providing country will haveto st prioritieswith regerd
to compensation mecheniamsfor itsgenetic materid, aswdl asmeking
dear the relationship to genetic resources held by locd communities
andgenebanks

In view of the problems fadng Third World governments in
connection with enforcing catch quotas for foreign fisheries under
UNCLQOS the problems regarding regulation of genes are driking. In
addition to the gengrd adminidrative burdens, the non-exdusve
character of gendtic resources further complicates contral of thar
movements Thisis partly negated, however, by the need for auser to
obtaininformation about the genetic meterid in question. Without this
it may bedifficult to soreen genetic materid for potentialy valugble and
interesting traitsin sacrecy.

This brings to light ancther agpect in which gene exchange
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differs from deds on catch quatas: the rights and knowledge of locd
communities The 200:mile exdusive zones, which indude the fish
gockswithinthem, aregenerdly regarded assate property, sorightsto
control access and levds of explaitation of fish are usudly vested
exdusively in government. Genetic resources, on the other hand, may
have been devdoped through the work of locd communities of

famas or thar vaduddle medidnd traits may be known only to
indigenous or locd communities Government autharity over ther

utilization may thusbe more serioudy questioned. Throughout history
local people have often been vidimized as glabdl and nationd interest
hasbeen spurred intheseresources: thewesternideology of treditiond
wildife manegement views man as an dien dement in presarvaion
aress, and centrd governments may increese their control over neturd
resources and groups within the population by employing the
ideology, legitimecy, and technology of Western presarvation
ideology ™

The BioConvention mentions explicitly thet the Contracting Parties
shdl respedt, presarve, and mantain knowledge and practices of
indigenous and locd communities and encourege the equiteble
sharing of the benefits arisng from the utilization of such knomedge
and prattices A probable interpretation of the BioConvention is thet
governments may regulate the adtivities of ther dtizens regarding
export of gendlicmaterid. Enforcament islessdear, asthishringsupthe
tricky question of interference in dometic fairs as wdl as how to
identify who should be rewarded. One gpproach to ensuring the
interets of locd and indigenous people may be to indude and
daborate the FAO prindple of ‘farmers rights in aprotocol under the
BioConvertion. This prindple gpplies to cdllectives and not
individuds, but it would haveto be expanded outsdethe areaof plant
genetic resources and agriculture to indude, among others, theforestry
sector. A more generd gpproach could be to link the concept of
compensationto capedity buildinga thelocd level.

User countries may dso improve the effectiveness of the prior
informed consent principle by enacting naiond legidation on the
import Sde dong thelines of the ruesgovemning internationd tredein
endangered adies of flora and fauna (CITES), ndiond legidation
could betailored to prohibit illegd import of genetic resources thet is,
collections corflicting with prior informed consant export rulesin the
providing country. Likewise, compeanies and other importers could be
obliged tokegp records of imported genetic materid, in order tofedlitete
monitoring by government authorities Another interesting suggestion
isto require patent goplicationsto giveinformeation about how genetic
meteria was obtained ™ Efforts to fight the expanding scope of petent
legidation hes o far herdly been rewarded. A more promising avenue
may betodirect attention towhet canbedonewiththelegidationitsdf.

Findly, the parties to the BioConvention will have to condder the
legd vacuum surrounding genetic resources in internationd gene
benks Bidogicd metarids cdllected prior to the Convention's coming
into force are not covered by the Convention, and arethus il subject
tothe prindiple of free accessfor dl. Theseresources obtained largdy
from farmers in devdloping countries; represant important breeding
metaid for improvement of wordld food production. Third World
governments and environmenta and devdopmentd NGOs argue that
thisgendtic materid should beinduded inthe FAO Globd Sygemon
Plant Genetic Resources with theintention of developing apratocol to
the BioConvention on ‘famers rights to place such materid under
democrdic intergovernmental governance A similar proposal was
indudedintheNairobi Find Act, adopted by thepartiesnegatiating the
BioCorvention® An agresment between FAO and the Consuitative
Group on Internationd Agriculturd Reseerch is anticipated on this
isug amed & meking the gemyplaam in intametiond agricuiturd
research centres part of the FAO internationd network of genebanks
Ganebankswithin this network are basad on the prindiples of meking
geneicmaterid availablefor breeding and reseerchwhilerepedting the
rignts of the provides of gemplaan® Environmentd ad
developmenta NGOs have wamed againg the World Bank teking
over leadership of international germyplasm calletions fearing al ossof
intergovernmenta control over thisvaueblemateria ®

Netiond legidation is an importat vehide for enhendng
implementation of the objectivesin the BioConvention. Indtitution and
cgpadity building in developing countries must be srengthened in
order to increase their ahility to regp bendfits from ther own vaugble
resources Idedly, contracts on biodiversty prospecting should
indude components of technology trandfers, inditution building, and
evironmeta concams as compenstion for access to genetic
resources. The Meard—Coda Rica dedl does integrate these different
components, though some il object thet there should be more of
eech component. Payment mechanisms such as these will hardly
auffice to secure full consarvation ad sustainable use of genetic
resources (whetever this may mean). Moreover, there is a renewed
danger tha the devdoping countries may become increesngly
segregated in the scramblefor biodiveraity progpecting dedls 1t would
sam, however, that if the BioConvention could succead in
srengthening equiity in internationd gene transactions, this would
legitimizeitsother ohjectiveswith thedeve opingworld.

Progpects Concerning the Financial Mechanism
The possbilies for Third World governments to  achieve
compenstion from exand use of gendic resourcss may,
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a lesgt for thetimebaing, ill belimited. Themgor sourceof incomefor
consavaion will obvioudy come from direct funding from bi- and
multilatera sources

The North—South controversy over funding was bardy resolved by
the compromise that the Globd Environment Fedllity (GEF) of the
World Bank, UNDP, and UNEP should be used for an interim period,
and on condition thet it become more democratic. The latter condition
was a concesson © Third World governments who would have
preferred anew funding mechaniam over which they could have more
contral. This reflects the fundamentd conflict regarding the South's
concern about nationd sovereignty over itsown naturd resources and
the Northsdam for some degree of conditiondlity tied to its pending
onglobd environmentd projects.

Onemainressonwhy GEFwasacogpted for aninterim period despite
cartan shortcomingsin itsdemocratic structure waasits assumed ahility
toattract mgjorfunding. Initspilot sage, GEF hasdreedy beenactivein
finendng severd globd environmentd projects besidesbiodiversty, it
covers dimeate change, interationd waterway's, and ozone depletion.
Theimportant question iswhether GEF will prove to beasuitabletool
for the consarvation of biodiversty. This conoerns criteriafor funding
of projects in the GEF portfalio and whether GEF can be adjugted to
reech smdl-scdefamearswho areso cartrd ingrowing and maintaining
adiversty of food cropsinthefidds.

GEF hasdreedy been activeinfunding globd environmentd projects
for four yers Reporting on their review of the GEF biodiversty
portfalio, however, a group of experts agreed there were various
shortcomings® among athers, thet projectsteketoolittle consideration
of the expertise and interests of loca people, and thet GEF has been
biased towards biodiversty protection through the establishment of
protected aress. This bias is rdated to the traditiond approach of the
agendes oparating GEF: the World Bark dedsmainly with largescde
programmes, wheress whet is bdivead to be needed for biodiversty
consarvation is amdl-scale, community-based projects A crudid factor
inthefurther deve opment of the GEF mechanism would ssemto beits
‘Smdl Grants Fogramme for NGOs, which o far condtitute only 2-3
per cant of thetatd GEF portfdlio.

A mgor concan a thefird intergovernmentd folloarup mesting on
the BioConvertion held in October 1993, was to provide input tothe
GEF medting the following Decamber.” The parties did not succeed in
this objective Thee wes some ageamet that biodiversty
congarvation can scarcely be undersood in terms of * global benefits
versus ‘nationd benefits , but as yet no solution hesbeen resched for
deding with the concept of ‘incrementd cods in GEF. Thee
incrementd cogtsareintended asan incentivefor deve oping countries
to indude in poets a gobd  consavdion

bendfit which may nat be in thar immediate netiond interest. This
dividon ssams to work fairly wel in prgjects concamed with ozone
depletion and dimate chenge, but in the biodiversty areg the
Separation of netiond and globd benefitsrardy makesense

Someexamplesmay illudratehow it may ssemtha ' somebenefitsare
moreglobd thenothers :

- By egablishing awildlife resarve to consarve threstened or endemic
spedies of tress or animds, a country may lose revenue from timber
extraction, aswell ascontracting extracodsintemsof resttlement of
locd populaionsarigindly livinginthearea Onthe postiveside, the
country may gain revenue through incressed touriam. The ddfidit in
this budget (the difference between log revenue from timber and
gained revenue from tourism) congtitutes theincrementd cogts, and
will most likely beacogpted asaglobd benefit componert.

- By continued useof adiversity of locd vaidiesof riceplants, indeed
of thewidespreed introduction of uniform, highyiddingricevaridies,
a country might experience an economic loss in terms of reduced
yidds Inthisbudget onemugt firg subtract thelower cogts of input
factorsin thefirgt place (less costly seeds, less nead for pedticides).
The consarvation component of the activity is the benefits derived
from consaving alarge vaiety of food plantsin the fidd, securing
bresding materid for the future how much of this benefit can be
counted asanationd benfit, andwhet part of itistruly globel ?

Asthedebate hasworn on, someof theG77 governmentshave begun
to complain thet ‘globd bendfits in fact equd ‘Northemn bendfits.
Rether, they daim, globel benefits in biodiversty projects should be
defined as nationd benefits This would erase any sarblance of
conditiondity—and isthus obvioudy out of thequestionfor Northern
govenmats The catrd dilenma ramans how to define globd
bendfits in biodiversty consarvation in line with the precautionary
principle, thet is without risking abiastowardsbiologicd ‘hat-gpots , a
the expense of biodiversty of less immediate economic vdue The
BioConvertion itsdf does not prescribe globd benefits as a criterion;
raber, funding is tied to fulfilment of the dbjecives of the
BioConvertion. What it doesis provide abadsfor setting prioritiesin
biodiversty consarvation: induding high diversity and high numbers
of endemic and threstened spedies, as well as spedies or hebitats of
s0dd, economic, adturd, or sdientific inportance: This comes doser
then the nation of ‘globd benefits with regerd to guarantesing a
diversty of projectsinthe GEF portfalio.

Currertly, the bottom linein GEF isto meintain the divison between
devdlopment aid and biodiversty consarvetion. Thisissue was much
debated during a recent inter-
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govenmental mesting on sdientific agpedts of the BioConvertion®
Indig, Brazil, and Madaysa argued againg sdentific input providing a
beds for sgtting priorities about consarvation projedts (primexily in
tems of GEF finandng). As the mos resourodfu among the
developing countries;, they indst on having palitical control over GEF
money interms of development, rather then accepting what they daim
to be Wedan ienttific priorities In the end, the paties of the
Convention are expected to have the find say regarding progranme
priorities and digibility ariteria for GEF funding. This question will be
further debated in November/Decamber  the firgt Conference of the
Paties

Concluding Remarks

Biotechnology regulaions, equitable sharing through compensation
for use of gendlic resources, and dariteria for finendd trendfers for

consarvation projects—these remain linked and controversd issues
With regard to biotechnology regulations, acrudid questioniswhether
the US government will sucoeed in blocking the development of a
biossfety protocol under the BioConvention. Thereisdsothequestion
of whether Northem governments will comply with the new regime
regulating access to and exchange of gendlic resources and
technalogy. Asfar as compensation mechaniamsfor accesstogenetic
resourcesare concarned, it isnow up to nationa governmentsto enect
gopropricte legidation. The North-South conflict on funding of
biodiversty projects bescaly concams the perennid question of

overeignty versusconditiondity.

Whether compensation for use of genetic resources will become a
vigble concept depends on whether the new dud property rights
regime of the BioConvention will take hold. New polides on eguitable
sharing adopted by Britain's Royd Baotanic Gardens & Kew and by
Biaticsareindicationsthat theseidess are catching on. Such asysem
will ds0 degpend on the capadity of Third World governmentsto enact
and enforcegppropriatelegidation. Aslong asthedeve oped countries
havefree accessto germyplaamthroughinternationd genebanks, they
have an incantive to remain freetiders in regping the bendfits from
gendlic resources Trading germyplaam badk to its origin is scarcdy
feesbleindl cases sowhat isnesded isagenerd system of recording
how the materid was dbtained. This could be developed in aprotocal
to the Convention. Animportant incerttive for Northern governments
to enect legidation in linewith the prindple of prior informed consart,
however, would be for them to be considered legitimate purchasarsof
gendtic resources. Thisis bescdly a question of the strength of the
new hio+regime in egtablishing common norms which the adtors in
gene transadtions can find acoeptable and fair. In terms of the larger
related pictureregarding progpectsfor anew economicworld order, this
ideamight seem farfetched, but it could have avigble chancewithina
limtedisueaea

The funding for consarvation and compensation for use of genetic
resources may leed to discord among developing countries, asthey
differ in terms of gene and pedies richness and do with regard to
technological capedity. In the aftermath of UNCED many feer thet the
leest developed, genepoor countries will be Ieft increesingly & the
losng end—in two reppeds limited funding for biodiversty
congervation, and reduced access to improved bresding materid. As
the GEF evauation hes demondrated, thereisatendency to disregard
thepotentid importanceof gendticresourcesinarid and sami-arid aress,
and to focus on tropicd rainforests indteed. The explanation is most
likdy foundinthedld paradigm of wildiifeconsarvation, which il links
‘gobd benefits to biodiversty ‘hotgpots. For  biodiversty
consarvaion in alongterm perspective, thisdoesnot bodewdl for the
implementation of the Biodivarsty Convation. Unlike the FAO
debate, therearefew rdlying fadtorsavailablefor the G77, for example in
the form of NGOs As NGO regoresantation ganed legitimecy ad
increesed during and fallowing UNCED, 0 hasthe plurdity of ther
voices and thustheir difficultiesin ralying around common godls. The
chism between wildlife consarvation and agricuiturd biodiversty (like
orHfam consarvation and the use of treditiond food plants) ill
conditute ahurdlein thisrespect. If ervironmentd and devd opmentd
NGOs areto have apostive impact on biodiversty consarvationina
longterm perspective, the dld digoute between wildlife conservation
and agricuiturd biodiversty will havetobelaidtores.

Discontent with the financia aspects of the BioConvention is not
regricted to gene-poor countries Bidlogicaly rich countries like Braal
and Mdayda are expected to become the gregtest bendfidiaries from
the North's focus on globd environmental issues, but they have no
desire to be told what to do with this money. The sovereignty issue
looms large in this part of the fallow~up of the BioConvertion, asthe
Northisunlikdy to acoept finendd obligationswithout conditiondlity.
Donor governments cannot be expected to abandon their demand for
gatific oiteia as a beds for sting prioities in biodiversty
consarvation. A pertinent lesson from the forestry sector is that the
temperate countries of the North must commit themsdvesto the same
standards of consarvetion and sudtainable utilization as they request
fromthetropicd countries; in order to gainlegitimecy and crediibility for
thar argumentation. In this way the conditiondity/sovereignty trep
may beevaded.

Applying a longterm pergpective to biodiversty conservation,
compensation for use of genetic resourcesis probably moreimportant
then direct funding of piecemed wildife consavation mesaures
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agriculture, foredry, and fisheries then to ettablish amdl idands of
preservation aress If biodiversity conservation is necessary for future
use, thismay catanly be mogt effectivdy reflected by how we useit
today. Biodiversty consarvation is essartidly about the ability to
engage in a divasty of adtivities a the same time. Condderddle
sdientific uncertainty remains regarding the rdationship between
spediesand ecosystems, and about what heppenswhensmal or larger
parts of divesty disgppear. Some priorities will cartainly have to be
mede; but with the present sdientific uncartainty, it may prove just as
dangerousto neglect plant genetic resourcesin Mdi asanimd spedies
of the Amearzon jungle. Additiond resources resuiting from UNCED, &s
wedl as conventiond devdopment ad, need to be srengthened to
integrate sudaineble use of genetic resources This may indude the
use of treditiond plantsin agriculture, as wel as the devd opment of
incentivesfor integrated methodsfor agri-forestry and aquarcuiture

In this pergpective, GEF funding is indeed necessary, but far from
auffident. Even though resourcesfor overdl conservation arestrained,
GEF should dill be mede avalable d=0 for proedts outsde the
treditiond preservation partfolio. The GEF conoepts of incrementa
cogsand cod effidency must betrested with utmost careinrdaionto
biodiversty projects Moreover, the very neture of the biodiversity
complex makes it more naturd to concentrate on amal-scae projects
rather then big, top-down ones Likewise, GEF should dso beused for
cgpedity building. The ovedl bendfits from hdping deveoping
countries to secure revenue from the utilization of genetic resources
may proveto bethebest investment for ensuring their future
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