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Introduction

On 1 Jnuary 1994 the Noth Amearicen Free Trade Agreemat
(NAFTA) dffiddly entered into forog, creting the worlds largest
trading bloc, and thefirgt ever rediprocd freetrade agreament between
developing and industridized countries Thetregty, dong withitsside
ageaments represants the firg time environment: hes been given
sious congderaion in atrede agreement. The fact that environment
was given such highyprdfile trestment was largdy due to organized
pressure and paticipation by environmenta groups in Mexioo,
Canada, and the USA.. The accords reflect the new importance of the
North American evironmentd community &s a tri-ndiond non-
governmenta moverment.

The debate in North America over NAFTA was a complex one,
involving many sectorsof society. Indl threecountries, dementsof the
lebor community, humarvights edlivids and  environmental
advocates, in addition to traditiond trede interess from the busness
community, Sought to influence the outcome of the negatiations The
evironmentd community in paticular was highly successful in
organizing acrossbordersandinarticulaingitsagenda

In September 1990, the Mexican president Carlos Sdines de Gortari
officidly sought the opening of negatiationsfor afreatrade agreement
between the USA and Mexico. Shortly afterwards Presdant Bush
notified Congress thet the negatiations would go forward. Nor-
govenmentd environmeanta organizationsin dl three countries were
ouick to expressthar concern regarding the potertialy adverseimpact
which atrade agreament of thisscopewould haveonthe consarvation
of naturd resources and on the hedlth of the 360 million inhabitants of
North America. From the beginning, they argued for an indusion of
environmentd issues within the negatiations, to ensure thet a North
Amgican Fee Trede Agreement would promate environmentally
udandde devdopmeat, raher then futher  ewironmentd
degradation.

Theurgency and high vishility of thresissuesin particuler crested a
dimateinwhich thegovernmentsfet compelled to ded with asariesof
sriousenvironmental concermns

. the rgpid indudtridization and population growth dong the US-
Mexico border provided paticulaly vivid imeges of potentid
environmenta problems arising from incressed economic growth.
The prodems in the region are many, induding insuffident
infrestructure to ded with watertrestment and wadte-disposa
nexds risng levds of ar palution, and aysmd housing
conditionsaround factories

. the1991 GATT dedsioninthe Tuna—Dalphin case, which deemed
thet efforts by the USA to protect resources (dol phinsinthiscase)
beyond itsborderswereinconggtent with intermetiond traderules,
rasd a red flag for environmentd and consumer protection
advocates. The highly publicized case raised fears thet trade
agreaments could wesken human heath and natural-resource
protection meesures;

. thewesknessof evironmentd law enforoement in Mexico arested
widespread concern @bout  the possble repercussons of
expanded trade On the one hand, indudry, labour, and
environmentdigts in Caneda and the USA feared the possble
credtion of so-cdlled * pollution havens  that would produce unfair
advantages for indudry opeding in Mexico. This was
compounded by the more generdized and redidtic feer that bed
enforcement practices combined with gowth in the industria
sctor would leed to further degraddion of the Mexican
environment.

Theregponseof theenvironmenta groupsto the above concerns, and
others ddtaled further in this artide, was organized and swift. The
groups quickly joined forces across borders, identifying anticipated
environmentd and public-hedlth problems assodiated with increesed
trade. Later, dter ganing a better understanding of trade rules, some
environmentaists began offering solutions to trade and environment
conflits. The concrete solutions offered by many  environmentd
goups eventudly lad the groundwork for NAFTA and its
environmental Sdeagreaments
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Anticipated Impacts of NAFTA

From an economic point of view, NAFTA s predicted to promate
additiond economic growth in dl three North American economies
through the spedidization and economies of scele resuiting from freer
trede and invesment flows A US Intemationd Trade Commision
synthesisaf economic moddsconduded that NAFTA would resultin
additiond economic growth of less than 0.5 per cant of the gross
netiond product (GNP) for Canedaand the USA. Growth of up to 11
per cant of the GNP was predicted for Mexico! Gredter invesment is
a0 predicted, espedidly inMexico. Andysis shows growthin exports
for the USA and Mexico, incressed wages in dl sectors exogt
agriculture, andimproved returns oninvestment in both countries?

Dexpite overdl growth, certain sectors such as corn production in
Mexico are expected to expaience large redudtions in output due to
incressed comptition from imports® The most widdly recognized
negdive outcomes are in amdl-scae agriculture and sl businessin
Mexioo. Incressed comptition from chegper US and Canedian grain
production is expected to cause sgnificant didocaion for Mexican
peesant famers. Thisdidocation was dreedy under way, asaresult of
recent reforms in Mexican landtenure lavs Smdl and mediumszed
manufacturing indutries in Mexico are dso expected to auffer in the
short term as they are foroed to compate with large and more efficient
USand Canedianfirms

From an environmentd perpective, economic gronth can have
potertialy negative impacts on naturd resources and humen hedth; it
is likely to be accompanied by incressad production of hezardous
wade grester energy and naurdtesource consumption and
extraction, and risng ayiculturd output usng more water and
agicuturd chemicds Without proper infrastructure and enforcament
of environmentd laws dl of thesewill execarbeteexiding environmentd
problemsin Canada, Mexico, andthe USA.

Furthermore, the prediicted didocaion in the rurd regions of Mexico
could resuit in serious degradation of the environment. Ervironmental
damege asaresult of rurd poverty, induding accderated deforestation
and overaropping of margind lands; is wdl documented. Migration
from rurd to urben aress places additiond Stresses on dreedy
ovataxed uwben infrestructures, creding human  hedth and
evironmentd problems. Many of these problems would ocour
without NAFTA, asareult of thedimingtion of the calledtivefaming
sydeminMexicoandtheshortagedf aredit for smdl famers

In addition to these generd problems, environmentdigts raised a
number of spedific concamsin the NAFTA debate which are detailed
bdow. Environmenta NGO participetion in the process wias largdy
amed a preverting or mitigating these articipated and existing
problems.

Weakening of Environmental Laws and Sandards
Environmenta advocatesfearedthet NAFTA would limit esch nation's
ability to menage and conserve its own resources and enact high
dandards for public hedth and environmental protection. Fears
revalved around harmonization or attemptsto creste uniform gandards
throughout the freetrade region. Many feared that harmonization
efortswould force high nationd standards down to alowest common
denomingtor or tointernationd standardsthat arefrequently lower then
the srong environmenta and consumer pratection laws in the USA
and Canada. Another key concern wasthat the agreement would open
to chalenge astrade barriers federd, sate, and locd laws designed to
congarve neturd resources and protect human hedth. There were
further fears thet competition from firms operating in countries with
lower gandardswould gainan urffair advantage over firmsoperaingin
the country with higher standards thus causing a movement of
industry and jobs to the nation with the weekest laws, or cregting
politicd pressuresto lower gandardsin the country with Sricter laws
This lagt issue became less of a concen once environmentdiss
disoovered thet Mexico's environmental laws were rdaively srong, if
bedly enforced.

Insufficient Funding for Environmental Protection and
Infrastructure

Budgetary ocondrants hamper the implementation of Mexico's
environmentd laws and programmes. Although Mexico nearly tripled
itsfederd pollution-control budget between 1990 and 1992, aspart of a
sgnificat increese in overdl environmentd pending, resources
continue to fal short of actudl nesds State and local governmentsin
Mexioo are particulaly ill-eouipped to enforce environmentd lavsand
protect public hedth. To make mattersworse, arecent restructuring of
Mexico's environmenta authority has placed more regponghility with
thosesameantities further exacerbating enforoement problems.

A key concern during the NAFTA negotiations was enauring thet
Mexico have accessto sufficient fundsto condder the environment in
its devdopment plans and to comply with domedtic lawvs and
internationd protocols and conventions There was a generd
consenaus thet Mexico nesded money to train more personnd, to
devdop the technica capedity to ded with complex environmenta
problems, and to cregte a auUffident infrestructure to absorb new
devdopment. There is currently a shortage of funds and qudlified
personnd for monitoring theexisingindudrid plantsandimplementing
extant Mexicanlavsandintemationd agreements.
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Degradation of the Border Environment

Reated tothe abovewere particular concernsabout degradation of the
US-Mexico border environment due to a lack of infregructure
acconpenied by rgpid indudrid growth. Many saw the border as a
predictor of future problems throughout Mexico. Much focusinthe
media and by ewironmetd orgenizations wes placed on the
inedequiate housing Situation on both sSdesof theborder, lack of water-
treetment and waste-diposd capatillities, dandestinehezardousweste
stes andworseningair qudity inmany of theditiesintheregion.

Lack of Enforcement of Environmental Laws

Over the ladt few years Mexico hes mede important drides in the
devdopment of drong ewironmentd lavs and reguldions
Nevethdess environmentdids feared that serious enforcement
problems in Mexico would be exacerbated by increasad trade and
investment, possibly attracting pallutingindustry to Mexico.

For example 21992 US Gangrd Aocounting Office (GAO) sample
found thet none of Sx US mgority-owned ‘mauiladord factories
urveyed hed prepared an environmentd impact assessment for new
plants established in Mexico, asreguired under Mexioo's 1988 Generd
Ecdogy Law.* The GAO findingsare consistent with the obsarvations
of Mexicen environmentdists who have desribed chronic and
widespreed vidlaions of Mexioca's environmenta impect requiremants
The implementation of those requirements has routindy neglected a
timdly disdosure of assessment documents, aswel asfull notice and
comment proceduresthat areessantial toinformed public participetion®

Enforcement problems are due in large part to aladk of money and
technicdl resources, execerbeted in some cases by ineffidency,
corruption, and aladk of paliticd will. Another factor resuiting in wesk
eforcament is that ditizens and environmenta groups, who play an
important part in the enforoament of environmentd law in ather
countries, arenat given theopportunity to participatefully, thuslimiting
the dreedy under-funded enforcement efforts Although an'* Attorney-
Genard’ for theevironment wasarestedinMexiooin 1992, providinga
dtizenrcomplant prooadure, many environmentd groups in Mexico
expressed disstifactionwith the process.

Insufficient Public Participation In Decisor-making
Processes

NGOswere concerned about getting a seat a the table in both the
NAFTA process and moregenerdly in guarantesing agregter rolefor
dtizens in the enforcement and decisonmeking processin dl three
countries, epaddly Mexico. In paticular, Mexicen environmentdigs
were conoemed about the generd lack of democratic processss in

Mexioo, paticulaly inthearenaof environmenta dedsorHmeking.

Under the GATT digouteresolution procedures, used during the
Tuna-Dalphin case and others, for example, the entire process was
dosed to the pubdic and no NGO input was dlowed. The same rules
prevaled unde the USCaada freetrade agreement.
Environmentdistsand othershad astrong interest in opening upthese
processes and ensuring that environmental diputes induded input
fromexparts

At the nationd levd, particulaly in Mexico, dtizens are nat given
important information or dlowed to patidipete in dedsonmeking
processes. For example, Mexican ditizenshave no accesstoinformation
gbout toxic emissons or potentidly harmful indudtrid adtivities es
Mexican law does nat requiire reparting or pubdlic rdeese of this data
Mexican NGOs have repetedly caled for the cregtion in Mexico of a
tadicrdease invertory and the passage of right-to-know legidation.
SQuch requirements were seen as even more important in light of the
trade agreement, as more foreign companies set up operations in
Mexico.

Changesin the Mexican Condtitution and Environmental
Law During the NAFTA Process

Mary Mexican environmentalists expressed particular concern about
the changes that were made in the Mexican condtitution in order to
conformwithNAFTA.

Themod griking exampleisthe reform of Artide 27, dimingting the
odlledtivefaming sysem know asthedido. Whileagriculturd pdlicy in
Mexioo heslong hed negative sodd and environmentd effectsin rurd
aress, the abrupt remova of dl suppart for the smdl-scde famer is
expected to crestewidespreed problemsin Mexico. Removd of thelaw
which has hitheto forbidden sde of commund gido property,
espedidly in coadd and heavily forested aress, presents a serious
threst of additiond deforegation, desruction of wetlands and
evironmentaly unsound tourism devdopment. In addition, many
exparts predict thet foreign competition under the trade agreament wiill
exaoarbatetheproblemsof didocation and underemploymert.

The NGO Role in the NAFTA Process

When the USA entered into trade negatiations with Canedain 1986,
the mgor US environmental and consumerprotection organizetions
showed little interest. During 1990, as the Uruguay round of GATT
gopeared to be drawing to a dose, some of the environmenta-
conaumer concerns mentioned in the previous section were raised for
the fird time The NAFTA negatistions however, cregted greet
concan that regiond integrations would directly thresten neturd
repurces and public hedth in Mexico as wdl & the
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viahility of USand Canedian environmental and hedth andards

For much of the environmental commurnity the eady 1991 GATT
digoute over the US ban on tunaimports from Mexico st off dam
bdls GATT ruled in favour of Mexico in August of thet year, 9ating
thet the USA could nat fairly ben the importation of Mexican tunato
protect dolphins. Concernstriggered by the GATT ruling, coupled with
growing disstifaction with the US-Caneda freetrade agreemert, as
wdl as the enforcament, paticipaion, and infragtructure concams
mentioned in the previous section, set the Sage for a crosshorder
codition of environmentdidts interesed in improving or preventing
NAFTA.

Ervironmentd organizations from Mexico and the USA worked
dosdy together during the freetrade discussons Products of this
collaboration have induded conferences and seminars to develop
recommendationsfor NAFTA and joint submissionsto each country's
tradenegatiators®

Building Tri-National Coalitions

The problems described above prompted concemns from groups
thoughout the region, and became the platform for the environmental
community. Soon dter the intention to negatiate an agreament was
announced, environmentaigtsin the USA, Mexico, and Canadabegen
collaborating. In March 1991 the Grupo de los Cien—a Mexican
advocacy group—initiated contacts with American and Canedian
groups On5 April aCommon Dedaration by Environmental Groups
in Mexico, the United Sates and Canada Regarding the North
Anmerican Free Trade Agreament’ wasrelessed tothepressinll three
countries The communities quickly developed a mutudly beneficid
relaionship which aforded groupsin Mexico support and leveragein
thar atemptsto influence the negatiations and dlowed American and
Canadian groups to demongrate that concan for Mexico's
environment washat exdusvetoenvironmentdigsinthe USA.

Lae, & a meding hdd in Mexico Gty in Jnuay 1992,
representatives of environmentd groups in Mexico, Canada, and the
USA devdoped recommenddions for spedfic adtions ther
governments could teke to evauate and mitigate environmentd risks
posedby NAFTA?®

A number of joint and individud dedarations were mede over the
fallowing months, however, the response from the negatiators was
lessthen stifactory.

Inadequate Government Response

Asaninitid responseto concernsvoiced by theenvironmentaigs, the
US and Mexican environmentd autharities (EPA and SEDUE) pro-
duced the Integrated Plan for the Mexican—USBorder Area(Border
Hlan).’ The US Trade Represantative aso rdlessed the Review of US-

Mexico Ervironmental Issues® (Ervironmenta Review), in placeof a
moreforma environmenta impect assessmantt.

A draft of the Border Flan wias rlessed in August 1991 for public
commeantt. Hundreds of Mexican and US dtizens tediified a the
seventeen public hearings organized dong the border by the Mexican
Secretaia de Desardllo Urbano y Ecdlogia (SEDUE) and the US
Environmentd Pratection Agency (EPA). Mgor aitidsms of the drft
fooused on ladk of finanding, recommendations for future study rather
then plans for immediate adttion, falure to address hedthrdated
pallution prablems inaufficient attention to hezardousweste, Superficid
trestment of water supply and pallution, lack of providons for bi-
nationd enforcement of pollution regulations, inedequate public access
to information, and omission of wetlandsand wildlife pratection from
theplan.

Thefind planwasrdessed in February 1992, tofurther aritidsm from
Mexican and US groups They condemned it as an ‘inedeguate
regponse to exiging environmenta problems and increesed pressures
under [the] free trade agreament’ ™ emphesizing thet the Border Plan
does not prescribe any Sgnificant changes to existing environmenta
lavsandingtitutions

A drét of the Environmental Review wias rdessad for commernt in
October of 1991 It too was widdy diticized by US and Mexican
environment groupsfor its nearly exdusivefocus on theborder region
and its biased andysis of many issues” The find Ervironmenta
Review was rdeasad in February 1992, without teking into acoount
most of thecommentsfrom evironmentdists

Detailed and Specific Proposalsfromthe
Environmentaliss
Unhappy with the response from the negatitors a number of
environmentd  groups joined together to formulate concrete and
detailed recommendationsto the negatiators. The documentsfocused
onevironmenta sfeguardsto beinduded in NAFTA. Inearly 1992,
working in pardld on both Sdes of the border, a number of US and
Mexicen organizations resolved to trandorm their concams into
spedific proposds The Mexicen groups prepared  a package of
‘Ervironmental Sefeguard Clausss for indusion in the agresment
Fallowing the Mexican groups example environmentdissinthe USA
and Caneda drew up similar proposas™ The respective documents
wereddiverad totrade negatiatorsinal three governmentsin May and
Jredf 1992

Thegroupsstrongly urged thecreation of apermanent, independent,
trilaterd pend or commisson, in addition to public partidpetion in
disputeresolution processess, better enforcement procedures, and
additiond funding for environmentd infregtructure. In Jly of thet yeer,
fifty-one Mexican, US, and Canadian groups sSgned an open letter to
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negatiators from the three countries, again urging the indusion of
environmentd safeguards within NAFTA, whose find text wasthen
neating completion. Empheszing thar common ams they agein
aguad for languege in NAFTA which would ensure public
patidpation and oversght, guarantee improved enforcement of
evironmentd  legidation, increese funding for  evironmentd
progranmes, and protect locd, sate, and netiond standardsfor public
heslthand theervironment.®

Improved NAFTA Text
TheNAFTA negatiatorsincorporated somerecommendationsoffered
by environmentd organizations into the find text of the tredty. In
disputesinvolving hedth and environmenta meesures for example, the
agreement places the burden on chdlenging countries to prove
inconsstency with NAFTA's trade rules®® The Preamble of the
agreament promises to ‘[ulndertake . . . [the agreement] in amanne
condgent with environmenta protection and conservation’ and
‘[plromote sustaineble devdlopment . Artide 1114 in the invesmernt
chepter warnsthe partiesagaing aweskening of domedticlaw to attract
invesment®

Maodg environmenta groupsindl three countrieswerequick to rgject
thefind NAFTA text assinauffident becauseit did not addressthe key
concans of improving enforcemet and funding environmenta
infradructure. In addition, many expressed concerns that, despite
improvements, the new NAFTA dandards language did nat fully
addressrisksof possibletrade chdlengesto environmentd and public-
hedthlavs

Creating a North American Environment Commisson
On 17 September 1992, inapatia responsetojaint NGO proposas the
environmentd minigters of Canada, Mexico, and the USA announced
their intention to cregte a North Ameicen Commisson for the
Ervironment®

Svad weks lde, twetythree Mexican  environmentd
organizationsmade public adetailed proposd for theestablishment of a
‘North American Commission on Trade and the Environment’, drawn
up jointly with their counterpartsin the USA and Caneda® A number
of proposds from various organizations were drculated; most
requested the basic principles of indgpendence, pubdic participetion, a
procedurefor ditizen complaintsor submissions, and theaility tofocus
a‘'gpatlight’ onenvironmentd problemsintheregion.

Additional Funding for the Environment
Theissue of additiond funding was dso not addressed in the arigind

agreaments, leading to many proposds for crosshorder taxes and
other mechanisms to pay for the nesded deanup and infragtructure.

Themod detailed and promising of these proposascamefrom abroad
codition of environmentad and sodd groupsinthe USA, led by three
nationd Latino organizations. The codlition proposad the cregtion of a
North American Devdopment Bank (NADBank) to provide funding
for environmentd infragtructure and community development projects
intheUSA, Caneda andMexico.

Origindly presarted by the Nationd Coundil of La Raza, Southwest
Voter Research Indiitute, and the Mexican American Legd Defense
and Education Fund, the NADBank proposd gained support from a
number of environmentd organizationsand dected officials NADBark
upporters envisoned a new type of mulltilateral devdopment bank
thet would loan diredly to communities experiendng negetive
economic impects from NAFTA, in addition to providing loans for
environmenta projectsthroughout theregion”

The Governments' Final Response to Environmental

Concems

In response to the concerns voiced by environmentaigsin the three
countries, the governments findly negotiated one trilaterd and one
hilaterd agresment to ded with environmental concems raised during
the trede debate. In addition, the USA dlocated USE20 million for
biodiversity and netura-resource protection in Mexico, and provided
additiond darification of the NAFTA language ensuring that the
environmentd laws would not be wegkened by the agreement. The
following section briefly describes and assesses the agreements and
thenew inditutionscrested.

The North American Agreament on Ervironmental Co-
operation
The cornerstone of the governments response to the environmentd
communities is the environmenta Side agreament sgned by Caneda,
Mexico, and the USA. The North American Agresmat on
Environmental Co-operation (Sde Agreament or NAAEC), odligates
the ocountries to enforce their environmenta laws, cregtes an
independent commission to fadlitate enforcement and co-operation,
and ultimatdy permitsthe partiesto imposetrade sanctionsin cases of
persistent nonenforcament of evironmentd laws

The North American Commission for Environmenta Co-operation
(NACEC or Commisson), areeted by the Side Agreement, hesathree
part sructure. It isgoverned by athreemember coundl medeup of the
environment ministers of esch country. The NACEC will be staffed by
an independent secretariat headed by an executive director, who will
srve a renewadle threeyear tam. The fird executive director, the
Mexican economis  Victor Lichtinger, enjoys suppat  from
environmentaigs in al three countries.
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North American
Free Trade Agreement
(Canada— Mexico— USA)

North American Commission North American Commission Border Environment  North American
for Environmenta Co-operetion for Labor Co-operation  Co-operation Commission  Development Bank
(Canada—Mexico —USA) (Canada—Mexico —USA) (Mexico—USA)

Note: Two tri-nationa ingtitutions and one bi-nationa institution were created by the NAFTA side agreements, to address
environment and employment concerns related to the agreement. Though part of the NAFTA package, the new

ingtitutions are not limited to addressing traderelated

Fig. 1 NAFTA and side agreements

The sardaia, which will be housad in Montred, Quebec, will
employ goproximeatdy eighteen people, to beexpanded tothirty or forty
in 1995. It isloosdy organized into two divisons, heeded by directors
from Caneda.and the USA.. One divison will focus on palicy and co-
Operative progranmes, with ‘committess deding with the speddty
aess of enforcement, pdlution prevention, consarvation and
biodiversty, transboundary and border issues, and production
processtdated issues The other divison will hande adminisrative
ad legd concems induding digoutes over falure to enforce
environmental lavs The Coundl and Secretariat will be advised by a

fifteertmeamber Joint Public Advisory Committee (HPAC), with five
membersfrom each county. In addition, each party may cresteNationdl
Advisory  Committees (NACs), with broad nongovernmenta
representation”

Therde of NACEC (pronounced NAY-sec) wiill fall into three broad
categories (1) fadlitating co-operation among theNAFTA patiesona
range of environmentd concams (2) preparation of reports and
recommendations to improve naturaresource and humanthedth
protection throughout the continent; and (3) investigetion of ditizen
complantsre ated to non-enforcement of environmentd laws.

Council
Environmental Ministers) ™
( ) o

SECRETARIAT

Executive

\

\\ .
Joint Public
Advisory Committee

Director

Director for Policy
Co-operative Programmes

Director for Administrative
and Legal Programmes

(5 members/country)

Fig. 2. North American Commission for Environmental Co-operation
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Assessment of NACEC

While NACEC does provide an important step forwardsinimproving
environmentd protectionin North America, it fallsshort in somearess
On the one hand, the agreament largdy met the demands of the
maindream environmentd community by (1) providing aninterationd
inditution with an indegpendat soretaia; (2) edablishing a
mechaniam for dtizen complants and (3) obligating countries to
enforcedomesticenvironmentd laws

On the other hand, there are flaws in the procedures for openness
and public accessto theindtitution. Many of the documents produced
by the secretaridt, such asinvestigations of complaintsand reportson
environmental issues will requireatwo-thirdsvote of the partiesto be
rdessed to the public® Fallure by the paties to rdesse such
informetion will seriody limit the ahility of NACEC to patlight
evironmentd prablems and will diminish the aedbllity of the
inditution. In addition, the Sde agreement isvaguein defining therole
of the public advisory commiittess It is slent on the organization and
dze of the seordtariat. Very few guidelines are given in the agreament
for preperation of reports, while nineteen openended potentid topics
arelisted for congderation.

Ovedl, the inditution hes alot of potentid. Environmentd groups
across the continent, induding opponents of NAFTA, havebegunto
paticipate in the process of naming advisors to the Commisson and
miking recommendations for rules of procedure and priarities for the
work-plan®

If gppropricte rules of procedure are adopted, and the nationd
govenmants refrain from uding the indtitution for palitical ends, the

Commission could play animportant role ingpatlighting environmentd
problems and recommending co-operdive actions that the countries
coud tke The exenutive direttor, Vidtor Lichtinger, wes widdy
endorsed by environmental groups® and is seen as a highly
independent proponent of environmentd pratection, with excdlent
manegaid expaience His gopointment futher guarantess the
independent neture of the Commission.

TheBorder Environment Co-operation Conisson and
the North American Devel opment Bank

In a bilaterd agresment, the USA and Mexico credted the Border
Environment Co-oparaion Commisson (Border Commissonar BECC)
and the North American Devdlopment Bank (NADBak).® Thetwo
inditutions are desgned to coordinde prioitize and fund
environmenta infrastructureprojectsinthe US-Mexico border region”

BECCsmandateisto asis border communitiesin addressng wegte-
weater trestment, drinkingwater supply, and munidipd  wade-
manegament neads It will providetechnical assstance, packaging, and
oatification of prgjects BECC will be located in Cluded Juarez in
Chihughug, Mexico.

The NADBark is cepitdizad by USH112 million in peid-in cepitd, in
equd shares from Mexico and the USA. The bank isexpected to be
ableto usleverageto acouire between USH2 and USE3 hillioninloans
and guarantess for border projects. It will be the leed bank in funding
projects catified by the Border Commission. It is expected to play an
important rolein putting together finanding packages of private capitd,
NADBank loans and guarantess, and grants from federd and deate
governments Theenvironmentd window of thebank islocatedin San
Antonio, Texes

Bi-national
Public Advisory Board
BECC

10-Member Board

General Manager & Staff
Project Scoping & Prioritization
Technical Assistance
Project Review & Evauation

.

Community Input
Public Consultation

Approved Projects,

US Public Advisory Board

N

US Community
Adjustment Window

NADBANK

Loans for BECG-approved
Infrastructure Projects.
Lead bank for
BECC project financing

Mexican Community
Adjustment Window
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Assessment
Both the NADBak and BECC have been met with widespreed
optimism on the pat of bath the finendd and evironmentd
communities The bottomup project desgn sysem presents an
important dterndive to the traditiond deve opment-bank gpproach. If
successtul, the NADBank could wel dfer a satingpaint for future
reformsof theWorld Bank and theother multilaterds
Onthenegaiveside, thereare some concernsabout the potertid for
economic success of NADBak loans The payment dream for
projedts is expected to come from user fees imposed on the
communities benefiting from the projects Given the levd of poverty
found in many US and Mexican border communities, there is some
question about the ahility of these communitiesto pay sufficient user
fees Inaddition, half of thecapitd of thebank which can becalled upon
isfrom Mexico. Theinvesment markets may nat be willing to acoept
this Mexican cdlable capitd as a guarantee for bonds issued by the
berk, with the resuit thet the bank will belimited initslending capadity
to the paid-in capitd plusthecapitd which canbecalled uponfromthe
USA.

Looking to the Future _ )
AFocuson the North American Environment
Itisdifficuit to predict goedfic effects of the trade agreament and the
new inditutions on environmentd protectioninthehemisphere Much
will depend on the successful implementation of theinditutionsand on
thecontinued commitment fromthethreegovernments Recent politica
upheaves in Mexioo meke predicions even more difficult—
evironmentdigs in that country will be struggling to kesp their
concernsa thetop of thegovernment'sli of priorities.
Theincreasad attention focused on environmentd problemsand the
likdihood of incressad intemationdl co-operationwill probsbly resuitin
better manegement of trensboundary  environmentd  problems
Scrutiny from NACEC may provide inoatives for stronger
environmentd laws espedadly in Mexico but dsoin USand Canadian
dates and provinoes with lower levels of protection. The dtizen
complant procedure of NACEC combined with the thregt of trade
senctionsmay well leed to better enforcament practicesin Mexico and
dsawhere, though additiond fundsand training will dso be necessary.
Findly, thereis every indication thet the increasad funding for border
infragructure will result in better environmentd quity and public
hedthinthat region.

Improving Relations Among NGOs

Clearly, the sronger ties between the non-govammenta communities
of dl three countries have dreedy hed a positive effect. All indications
are that some of the ties crested during the NAFTA process will

continue during and beyond the implementation phase of the new
inditutions For example, many organizationsaredreedy planningjoint
bmissonstoNACEC.

The success of the environmenta movement in achieving better
environmentd protection as part of NAFTA was largdy due to the
high levd of co-operation among NGOs This presents an important
lesson for other sodid movements, such as labour and humartights
groups in Noith America It dso provides a ussful modd for future
tradenegatiaionswith Chileand other countriesinLatin America

Creating Moddsfor Future Trade Agreements

NAFTA sgtsan important precedent for trestment of the environment
in future trade talks. The agreement recognizes for the firdt time the
legitimacy of environmentd concams in intermationd trade NAFTA
and its dde agreements will provide a useful gartingpaint for future
negotiations.

ProcessRdated Sandards

In the contentious debate over processtdated standards? the
language in NAFTA and the Side agreement represents a firgt step
towards induding processtdated concans within future trade
agreements The provisons rdaing to enforcement of environmenta
laws in the environmentd sde agreament® and the reference to
intemational environmental agreaments in Artide 104 of NAFTA
Lggest that the environmentd practices of antion are of legitimete
concarn to itstrading partners, even if those practices are not directly
related to aproduct or itscharacteridics Whilefaling short of explicitly
dlowing traderegtrictions based on production methods NAFTA and
it Sde agreament recognize that environmentally unsound production
methods can digtort trade petterns, aswdl as negtively affect neturd
resourcesand public hedlth.

Cregting Environmentd I nditutionswithin TradeAgreements

The find NAFTA packege refledts the need for environmenta
inditutions as an independent counterweight to trade indtitutions.
NACEC dealy providesthe franework for thet bdlanceinits dhlity to
identify and address the environmenta effects of trede Paticulaly if
tradenegatiationsmoveforwardinthe Wesern Hamispherewith Chile
and other countriess NACEC will provide a modd  ingiitutiond
framework, whether thase countries accede to NAFTA or negatiate
bilaterd agreementswiththe USA.
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CregtingaClimatedf Opennessand PublicParticipation

The openness and paticipatory dements of the environmentd
Commisson crested by the Sde agreament islikdly to pervade not just
NAFTA itsdf, but future trade agreaments The NAFTA agreament
requirestha environmentd experts be caled uponin the case of trade
disputes invalving the environment. The Commisson goes even
further in dlowing some participetion by the non-governmenta sector
in digoutes over enforcement of environmentd lavs Oncethisdoor is
openedit will bedifficult to shut in future negatiations, espedidly those
planned for theWestern Hemisphere

Conclusions

Whether or nat one bdieves that the NAFTA package provides
auffident safeguards for naturd resources and pubic hedth (the
authors are glit on this point) the environmental community of North
Ameica desaves subdantid aredit for dgnificantly advanding the
linkage of trade and the environmert. Inal arenas, NAFTA represants
animportant sepforwards

In the area of environmentd protection, the language of NAFTA
itdf presmts a dgnificant improvement over previous trade
agreements. The preembleditessugtainable deve opment and resource
consarvaion as gods of the tresty® Spedific provisons in the
agreament discourage countriesfrom wegkening environmentd lawsto
dtract invesment® Explict protedtion is provided for oartain
Intemnational Ervironmental Agreaments; in casss where the trade
provisons of thosetregties arein conflict with NAFTA # Languegein
the dandards portion of the treaty sgnificantly improves upon
previoustrade agreementsinitsprotection of strong domegtic lavsand
standards®

In eddition to progressive languegein the agreement itsdlf, NAFTA
generated pathrbresking environmentd Sde agreaments The tri- and
bi-nationd indtitutions created by the Sde agreements are unique in
laying the groundwork for improved enforcement and co-operaion
among countries. The inditutions provide mechanisms dlowing for
Citizen participation and complaints, aswell as cregting an independent
secretariat with reporting and investigative capatiilities, asrequested by
environmenta organizetions.

Perhagps mogt dgnificantly, the process of negotiation of NAFTA
and its 9de agreaments st new precedents for participation by non-
govenmentd organizations and the public in generd in trade palicy
decisons While uneven ad fa from sisfactory in Mexico,
conaultationwith environmenta groupsinal threecountriesduring the
process was afirg in the trade negatiation process. Unfortunatdly, in
Mexicotradenegatiatorsdid nat officidly meet with abroed segment of
the environmental community urtil efter thetext of the Agreement hed
been completed. In the USA and Caneda, however, trade negatiators
met numeroustimeswith representatives of environmenta groupsand
acted on many of the suggestionsmade by thosegroups. For exampe
& dexribed in this atide the concgpt of a North American
environment commission origineted with environmentaists™ detailed

recommendaions for the sructure and role of the inditution were
deborated on a tri-nationd codlition of NGOs® The environment
commisson gructure findly negotiated by the governments retains
many of thefeaturesfirg propasad by the NGO community.

In what is likdy to have dgnificant longtem bendfits in North
America, NAFTA generated unprecedented ao-operation among the
environmenta communities of Caneda, Mexico, and the USA, creding
importart leverage for environmenta advocates and ensuring future
co-operdion and joint efforts to protect the environment of North
Amgica In fatt, the high levd of co-ordingtion among the NGO
communitiesin the three countries alowed Mexicen environmentalists
toplay animportant rolein the process despite thelack of opportunities
for participation provided by theMexican government.

Legtly, NAFTA will provide a ussful datingpaint for future
multilaterd and bilaterd trade agresments It is widdy predicted thet
Chilewill soon join the agreament or & aminimum negoticte abilatard
agreament with the USA. In addition, there has been much discussion
recently of a Western Hemigphere treding bloc induding dl of the
oountriesof Latin America, theUSA, and Canada. Recent atention has
been focusad on the formation of the World Trade Organization
(WTO), cregted during the lagt round of the Generd Agreament an
Tradeand Taiffs aswdl asprdiminary discussonsof a' Green Round
of world trade negatiations The new mechanisms for environmentd
protection crested by NAFTA present an important modd for these
and other futuretradetaks

Theimplementationof NAFTA anditsSdeagreement will bethekey
to the success of environmentd protection in North America If
environmentaigs in dl three countries continue to work together to
enaure dfective implementation of NAFTA and its Sde accords the
agreaments can become an important tool for pratecting public hedth
and naturd resources on the North American continent. The
environmentd communities deserve much aredit for the achievaments
of NAFTA, and will play a key rde in detemining the continued
successof theinditutionsthey hdpedtocreate.
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