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Introduction

In an increasingly environmentally-conscious world, ship-
source marine pollution has, for a long time, been singled
out for special attention. This attention is hardly commen-
surate with its actual contribution to marine pollution,
which, today, is considered to be about 12 per cent of the
total." In other words, it is land-sourced marine pollution
that is today the major problem. This was already recog-
nized a decade ago in an important preparatory document
for the United Nations Conference on Environment and
Development (UNCED), in which the UN Secretary-Gen-
eral stated:

Dramatic improvements have been made in controlling oil pollution in
the past decade owing to the regulation of ship discharges under
MARPOL 1973/1978 . . . Accidental spills are relatively isolated
geographically so that, aside from tar balls, transient effects in the
vicinity of accidents and more chronic conditions in localized sites in
some parts of the world, petroleum pollution does not now represent a
severe threat to marine habitats and organisms. However, since
accidental spills cannot be totally avoided, contingency planning and
effective response action are essential >

This was also recognized in the deliberations of UNCED
itselfin Rio de Janeiro in 1992.3 However, nothing focuses
policy-makers’ and legislators’ attention more directly than
a marine disaster. When pollution is involved, a ‘media-
event’ is often the result. The media love maritime accidents,
which are gripping and exciting and provide great video
images—permitting reporters, totally untrained in mari-
time matters, to wax eloquently at great length on what
has happened—and which can often be used to embarrass
government officials and politicians. If oil pollution is in-
volved, all the better!

On the other hand, as strange as it may seem, marine pol-
lution accidents also have positive effects! The former Sec-
retary-General of the International Maritime Organization
(IMO), C. P. Srivastava, mentioned on more than one oc-
casion that without the Torrey Canyon disaster there prob-
ably would have been no IMO or any of its important
pollution conventions, and that without the Amoco Cadiz
oil spill there would probably be no Standards of Training
(STCW) or new Salvage Conventions.* In fact, national

legislative responses to marine pollution accidents are of-
ten directly attributable to the repercussions, political and
otherwise, from such accidents. For example, many states,
Australia, Canada, and the UK among these, revised their
marine pollution legislation after the Torrey Canyon acci-
dentin 1967. Canada’s Shipping Act was again extensively
revised after the Arrow disaster in 1971, and France revised
its legislation extensively after the Amoco Cadiz ground-
ing in 1978. In the more recent past, the United States re-
acted strongly after Exxon Valdez; Australia after the Kirki
and Iron Baron disasters; the North African states after the
Kharg V spill; the Malacca Straits states after the Naga-
saki Spirit and Maersk Navigator collisions; and the UK,
again, after the Braer and Sea Empress groundings. Ac-
tion at the IMO’s international level was commensurately
speeded up.

In other words, the periodic serious marine pollution ac-
cident appears to have indirect positive benefits for the
marine environment by tightening up regulations, focus-
ing attention, stimulating pollution control and related
scientific research, and generally raising environmental
consciousness in an industry that, despite the IMO’s guid-
ing principle of ‘safer ships and cleaner seas’, has concen-
trated more on the former than the latter. All of thisis very
good providing that revisions of laws and updating of re-
sponses occur at the international level and are then quickly
implemented at the national level. It is hardly necessary to
stress that shipping is an international industry that can
only be regulated with globally accepted rules developed
through intergovernmental organizations (IGOs). This
approach ensures uniform solutions expressed in terms of
international maritime law.

Unilateralism in an International Setting

Problems arise when states do not implement what they
have agreed to internationally or, perhaps even worse, if
they seek to take a unilateral approach that is often not
based on a full appreciation of the repercussions of such
action. The reasons for such action may, at times, be per-
fectly understandable. If a state has been at the receiving
end of a serious pollution accident, there is bound to be
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reaction, and often overreaction. Politicians will be re-
quested ‘to do something’ and the international system will
be regarded, often incorrectly, as inadequate, ponderous,
and too complex. This is exacerbated by the fact that ship-
owners do not enjoy a very good public image. The ship-
ping industry is perceived by the public and, thus, by many
politicians as a polluting industry which reaps huge prof-
its, operates sub-standard ships under dubious flags crewed
by down-trodden Third World citizens, ‘fixes’ freight rates,
and is generally careless about the environment. Although
there is a minority in the industry which conforms to all or
some of these perceptions, in the modern context such a
view is both harmful and erroneous. In general, shipping
subscribes to the IMO’s ‘safer ships and cleaner seas’ prin-
ciple and goes about its business as an essential service to
international commerce. Nevertheless, when a serious ac-
cident occurs, the temptation to achieve some rapid na-
tional political points through unilateral action is there.

This is most easily illustrated by an examination of what
has occurred in the USA in the past decade. It provides a
very important lesson for any state considering unilateral
action.’ The US position is the result of overreaction to
the Exxon Valdez disaster, one of the more serious and
spectacular marine accidents in recent history, which oc-
curred in US waters, causing serious environmental dam-
age.® Direct results of this reaction were the wholesale con-
demnation of US and international shipping operations,
especially the tanker industry, the discarding of interna-
tional agreements, which the USA had been instrumental
in establishing, and new draconian legislation in the form
of the US Oil Pollution Act of 1990 (OPA *90).” This ac-
tion resulted in international environmental law, especially
asit relates to the compensation and liability for oil pollu-
tion regimes, being divided into two major groups—the
United States v. the Rest! Unfortunately, this split may well
result in the USA generally, and the marine environment
specifically, both losing. In addition, there is evidence that
this position has seriously affected US credibility in inter-
national negotiations. This is of obvious concern to the US
Administration, the US State Department, the Maritime
Law Association of the United States, and the US and
international shipping and marine insurance industries, but,
apparently, to few others. The US Coast Guard, which
fought valiantly against OPA *90,% is now in the unenvi-
able position of having to enforce it.

Shipping: An International Industry

The Exxon Valdez grounding was, of course, a very seri-
ous accident, and there is no intention to suggest that this
was not so. Furthermore, there is considerable merit in the
US contention that there are too many serious tanker ac-
cidents, that there are too many sub-standard, elderly tank-

ers in operation, and that a serious or catastrophic marine
pollution accident will place a severe environmental and
economic burden on the coastal state which happens to be
the victim. Recent accidents, such as those involving the
Aegean Sea, Haven, Nagasaki Spirit-Maersk Navigator,
Mega Borg, Braer, Kirki, Kharg V, Iron Baron, and Sea
Empress, lend further credence to this view and, at the same
time, provide little comfort to the international shipping
industry and their liability insurers. On the other hand, it
must also be borne in mind that over 1.4 billion tons of oil
are moved annually by some 3000 tankers over an average
distance of some 4700 nautical miles and that 99.9995 per
cent of this cargo is delivered safely.” Yet everyone, regard-
less of interest, would prefer that pollution incidents be
prevented in the first place. In fact, there is no question that
much more needs to be done to prevent shipping accidents
and resulting pollution. On the other hand, there is no
doubt that ship-owners are principally interested in deliv-
ering the cargoes entrusted to them without incident. They
operate business enterprises that seek a reasonable return
on very high investments in a very competitive business
which has, especially in recent years, experienced a severe
slump in earnings. This recession resulted in many shipping
companies going out of business. The oil trade was not
spared and too many tankers were chasing fewer and fewer
cargoes.® In such a competitive market those who spill oil
cargoes do not remain in business for long, and even mi-
nor spills today often involve costly litigation, very high
fines, and cancelled charters. Valuable vessels may be out
of service for extended periods or, in serious cases, forever.

As already suggested, shipping is an international indus-
try and, as such, has to be regulated internationally. As a
result, the IMO has attempted, ever since its founding in
1958, to balance the various interests involved under its
guiding principle of ‘towards safer ships and cleaner seas’,
as already indicated above. At the base of this principle is
the undeniable fact that shipping is an essential component
of international trade and commerce and that, in the car-
riage of goods by sea, certain risks are involved. This risk
is especially present in the carriage of pollutant cargoes,
such as oil and oil products and hazardous and noxious
substances that are potentially harmful to the marine en-
vironment. As a result, on account of increasing global
environmental consciousness, the environmental risk fac-
tor has become of almost paramount importance for the
maritime industry and its principal global agency, the
IMO." The IMO’s states membership, including the
United States, recognized long ago that an international
industry, with transnational trading links, required a uni-
form international, rather than a unilateral national, regu-
latory system. If any doubt existed about this fact, it was
laid to rest with the conclusion of the United Nations
Convention on the Law of the Sea 1982 (UNCLOS), which
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recognized not only the need for ‘generally accepted inter-
national regulations’ for shipping and navigation, but also
that the IMO would be the ‘competent international or-
ganization’ to develop these rules.”” As a result, the IMO
has developed some 50 international conventions,
protocols, and related agreements concerned with ‘safer
ships and cleaner seas’. These treaties have been carefully
prepared and negotiated, are widely accepted, and form
today what can be called the basis of a significant sector of
modern ‘international maritime law’."

The International Marine Pollution Liability and
Compensation System: Phase |

For almost three decades a reasonable international liability
and compensation system for oil-pollution damage has
been in operation. Protection and indemnity insurers (P &
I Clubs) cover their ship-owner/charterer members for
about 30 different risks related to ship operation to a theo-
retically unlimited ceiling. This system is supported through
a complex arrangement of reinsurance and through the
International Group of P & I Clubs, which has access to
reserves in excess of $US 2 billion. An exception to unlim-
ited coverage relates to oil pollution, with a limitation ceil-
ing of $US 500 million, which, under special circumstances,
can be raised to $US 700 million."* This is part of a mu-
tual liability system that has worked extremely well for over
a century. It spreads the risk evenly across the world fleet,
and all ship-owners benefit. In addition, the coverage pro-
vided appears to be quite sufficient for all but the most
catastrophic accidents. However, P & I coverage for oil
pollution damage claims has certain limitations as unlim-
ited coverage for catastrophic accidents is not insurable.
Yet it appears that the mutuality of P & I coverage, and
the beneficial service it offers to US and international ship-
ping, has been either not sufficiently considered or ignored
by those who have created OPA ’90. Instead, OPA *90 at-
tempts to provide coverage for the most catastrophic acci-
dent projections possible and, as a result, isolates the USA
from a very successful, generally adequate, international
liability system. As has been observed: ‘In its rush to enact
responsive legislation, Congress may have unwittingly com-
promised its original goal—to provide a simple, uniform
program to ensure prompt compensation for oil pollution
damage.’”® Although P & I coverage for ship operational
liability is technically unlimited—marine pollution claims
being the exception as already noted—all marine risks are
subject to the unique maritime law principle of limitation
of liability which allows a ship-owner to assess the total risk
exposure in relation to the tonnage of the ship.'® Such limi-
tation would only be disallowed if the accident which gave
rise to the claims put forward would be found by a court
to have occurred with the ‘actual fault and privity of,'” or

‘intentionally and recklessly and with knowledge that loss
would result’,' by the ship-owner. In other words, limita-
tion is another well-developed example of an international
maritime law principle which attempts to balance risk ex-
posure with transportation costs.

Similar principles apply also to ship-source oil pollution,
which, however, is subject to different international legal
regimes. At this time two widely accepted international li-
ability and compensation schemes are in existence. The first
is the International Convention on Civil Liability for Oil
Pollution Damage 1969 (CLC’69), in effect since 1975, and
accepted by more than 100 states. The CLC governs the
liability of ship-owners for oil pollution damage and makes
them strictly liable within a limitation ceiling, also linked
to the vessel’s tonnage. The amounts recoverable under the
scheme are calculated as Special Drawing Rights (SDRs)
of the World Bank and are approximately SUS 200 per ton,
up to a ceiling of $US 18 million.

In cases where the CLC coverage is insufficient, another
international scheme comes into operation. This is the In-
ternational Convention on the Establishment of an Inter-
national Fund for Compensation for Oil Pollution Dam-
age 1971 (FUND), which entered into force in 1978 and
has been accepted by more than 80 states. The FUND is
financed by a state levy on oil imports in contracting states
and is thus based on ‘oil at risk at sea’. It is administered
by the International Oil Pollution Compensation Fund
(IOPCF), an international organization composed of
FUND member states. The funds available are also calcu-
lated in SDRs, and are approximately $US 50 million,
which, in special circumstances, can be increased to about
US$ 100 million. As already indicated, it appears that these
schemes provide adequate coverage for all but the most
catastrophic oil spills. In fact, to date, only three out of 70
major claims handled by the IOPCF have exceeded avail-
able limits."” The IOPCF has an excellent reputation in
settling claims. Its most difficult claim, the Tanio case, took
two years for settlement, but most are settled within weeks
or months. This must be compared to the lengthy litigious
process in the USA. For example, the Amoco Cadiz claim
took over ten years to settle! It should also be noted that
states considering that the FUND upper limits may be
insufficient for very serious accidents have the option to
develop their own, additional, national schemes.”

In 1984 the IMO concluded two important protocols to
the CLC and FUND Conventions.”! The prime mover
behind this initiative had been the USA, which had con-
sistently stated that it could not accept the CLC or FUND
regimes unless the upper limits were substantially raised.
During the IMO Diplomatic Conference, the US delega-
tion negotiated with considerable skill and achieved almost
everything it wanted in terms of raised limits. The new CLC
limits were raised to approximately $US 80 million and the

CurrenT Issues aND Key THEMES

33



FUND limits to about $US 250 million. In addition, cov-
erage was extended into the Exclusive Economic Zone area.
Although there was considerable resistance to these higher
limits, the US delegation argued successfully that the higher
limits could be achieved if they were based on the aggre-
gated quantity of oil imported in three major contracting
states. It thus became quite clear that the protocols, and
therefore the FUND and CLC limits, could not be achieved
unless the USA, the world’s major oil importer, became a
party! In the end the US position prevailed, particularly as
the US delegation assured the Conference that the United
States was determined to become a party to the protocols
and, thus, the CLC and FUND. At the time the USA was
congratulated on what was considered to be a remarkable
environmental breakthrough! Following this IMO Confer-
ence many states prepared to accept the new protocols.
There was considerable feeling that pollution liability, in
an environmentally more conscious world, must be sub-
ject to a uniform global regime which would have upper
limits, but which would, nevertheless, provide adequate
coverage for all but the most extreme catastrophic pollu-
tion damage, and which would also be within the capacity
of the international liability insurance market.

The US Unilateral Approach to Oil Pollution
Liability and Compensation

Despite the US success at the IMO Conference, there was
immediate difficulty at home. Firstly, the environmental
movement was categorically opposed to anything but to-
tal and unlimited liability. This was consistent with the
movement’s ‘polluter pays’ principle, which ignores or dis-
regards the realities of the shipping industry and its insur-
ance market, as well as the fact that the USA is the most
‘energy-hungry’ nation on earth, importing over 400 mil-
lion tons of oil per annum. Secondly, there was also oppo-
sition from several US states on the basis that a uniform,
global agreement, entered into by the US Federal Govern-
ment, would pre-empt the right of states to take their own
action against polluting vessel owners. Perhaps even these
difficulties could have been overcome had it not been for
the Exxon Valdez and two later serious and highly publi-
cized tanker disasters in US waters.”> Once the Alaska spill
occurred, the relatively modest opposition to the protocols
strengthened significantly. The realities of global uniform-
ity, insurance market capacity, and the US dependence on
the international tanker industry were quickly swept away,
and the undertakings given by the US delegation at the
1984 IMO Conference were disregarded. Yet even at this
stage a study, commissioned by the US Coast Guard,
summed up the importance and viability of the interna-
tional system by concluding that: “The Protocols in con-

cert with domestic legislation, offer unique solutions that
cannot be found in domestic law alone, . . . key provisions
of the Protocols have met the tests set by the United States
... concerns over state pre-emption have been resolved at
the state level.”

It is neither necessary nor appropriate to provide much
detail here of OPA *90. However, the process that led to it
is of greater relevance. Even before OPA *90, the US law
regarding oil pollution had never been straightforward and
was often considered a veritable ‘lawyer’s paradise’. Usu-
ally US litigation costs in the area form a major part of the
overall claim. Before OPA ’90, liability for clean-up and
removal costs for polluting substances discharged from
vessels in US waters, which include the US 200-mile fish-
ery zone and waters over the US Continental Shelf, had
been covered principally by the Federal Water Pollution
Control Act (FWPCA).** Under this act limited strict li-
ability to the US Government for pollution damage and
related costs was imposed on the owner or operator of a
vessel which discharged polluting substances. The FWPCA
required vessels trading to the USA to carry certificates of
financial responsibility which indicated that the vessel was
able to meet the requirements of the act. These certificates
were normally issued by the vessel’s P & I Club, as the act’s
requirements were considered to be generally equivalent to
CLC requirements. In other words, for a number of years,
although it was not party to the CLC, the USA tacitly, yet
expressly, recognized it! However, the FWPCA did not
cover questions of civil liability to those damaged by pol-
lution. This was a significant difference from the CLC pro-
visions. Under the FWPCA, if a discharge with resultant
damage occurred, the plaintiff was required to establish
culpable negligence in order to recover damages. As already
indicated, the inherent weakness in the FWPCA was the
need to litigate to establish liability under basic tort/delict
principles. Under the CLC/FUND system, as well as un-
der the CLC and FUND protocols, it is generally sufficient
to connect spill damage with a covered vessel and quan-
tify the damage claim, which would then be quickly set-
tled.

OPA ’90 solves none of these problems and simply lays
the groundwork for much lengthier litigation due to the
increased stakes, as the act increases the ship-owner’s liabil-
ity from $US 150 to $US 1200 per ton. Even more litigious
is the act’s provision that, if a spill occurs due to the gross
negligence, wilful misconduct, or violation of any federal
operating or safety regulation, the spiller’s liability is un-
limited. It is suggested that, in most cases, it would be rela-
tively easy to show some, even minor, breach of a federal
rule. Accordingly, OPA °90 virtually ensures unlimited li-
ability in many cases! Like the FWPCA, OPA *90 specifi-
cally does not pre-empt state laws, which may impose ad-
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ditional or other, heavier liabilities. Thus, if the battle is
won at the federal level, the war may be lost in a state court!
Recoverable damage categories have also been consider-
ably broadened. Included are not only federal government
clean-up claims, but state government claims and private
claims for property damage, taking into account economic
loss. Recovery for loss of profits or impairment of earning
capacity is allowed for, even in cases where there is no prov-
able property damage on the part of the private claimant.
In order to ensure compliance, OPA *90 requires the filing
of evidence of financial responsibility sufficient to meet the
maximum ‘limited’ liabilities set out in the act. Further-
more, insurers providing such evidence are subject to di-
rect legal actions not only for pollution removal costs, but
for all pollution damages recoverable under the act.

Liability insurers have so far categorically rejected direct
action, which is perceived, particularly by P & I Clubs, as
exposing their mutual, non-profit systems to potentially
unlimited liability. As a result, P & I Clubs have refused to
issue certificates of financial responsibility in compliance
with OPA 90 and continue to issue such certificates only
with CLC limits. At present the International Association
of Independent Tanker Owners INTERTANKO), joined
by the US Federal Government, is also involved in litiga-
tion against the state of Washington concerning OPA "90
interpretations. At the heart of the problem is the spectre
of unlimited liability. It has been suggested that ‘absolute
liability subject to limitation may be insurable or
reinsurable up to a point. Unlimited liability is not even
theoretically insurable on the scale implied by the Exxon
Valdez experience.’”

This difficulty is, to a great extent, a result of the US
approach of calculating natural resource damage under
OPA 90. Under this approach a system of ‘contingent
valuation methodology’ (CVM) would quantify pollution
damage in a much more complex and comprehensive way.
Resulting damage assessments could reach billions of dol-
lars in serious cases.”® The assessment and quantification
of realistic environmental damages remains a serious prob-
lem.”” At this stage a ‘new liability industry’ providing
vessel owners trading to US ports with ‘Certificates of Fi-
nancial Responsibility’ (COFRs), acceptable to US au-
thorities, has emerged.”® These schemes are purport to
provide the type of liability coverage guarantees required
under OPA *90. However, as there has been no serious oil
spill in US waters since they went into operation, it remains
to be seen how they will operate in practice.

The International Marine Pollution Liability and
Compensation Regime: Phase II

At the IMO in 1992 the international maritime commu-
nity completed a revised version of the failed 1984 CLC
and FUND protocols, but without US support. The new
1992 protocols provide an increased level of liability for
marine oil-pollution claims, as originally set out in the 1984
protocols and entered into force in 1996.” The CLC Pro-
tocol provides the following limits—expressed in Units of
Account (UOA), i.e., the Special Drawing Rights (SDRs)
of the World Bank system:

Vessels up to 5000 GT—3 million UOA
Vessels over 5000 GT—520 UOA/ton up to 59.7 million UOA.

The FUND Protocol can increase the maximum compen-
sation available to 135 million UOA. However, in cases
where at least three FUND members have received at least
600 million tons of contributing oil in the previous year,
the limit may be increased to 200 million UOA. In other
words, the international system now provides a relatively
easily accessible oil-pollution compensation regime provid-
ing funds with an upper limit in excess of SUS 250 million.
Barring catastrophic disasters, this regime should be ad-
equate for all marine oil pollution incidents.

Also in 1996 a new International Convention Relating
to the Liability for the Carriage of Hazardous and Nox-
ious Substances at Sea (HNS Convention) was concluded
at the IMO. There has been concern for some time that the
concentration on oil pollution had neglected pollution
damage from other substances, which, in some cases, might
be even more harmful to the marine environment than
hydrocarbons. A first attempt to conclude an HNS Con-
vention in 1984 failed, and after almost 12 years of further
work the 1996 HNS Convention was successfully con-
cluded. It is not yet in force. It basically follows the ‘two-
tier’ liability system developed under the CLC and FUND
schemes for oil pollution.*® The regime provides the fol-
lowing coverage:

Tier I~ Vessels up to 2000 GT—10 million UOA

Vessels up to 50,000 GT—1500 UOA/ton in addition
Vessels over 50,000 GT—360 UOA/ ton in addition, up to
100 million UOA

Tier II: International HNS Fund providing compensation up to

250 million UOA if Tier I is insufficient or unavailable.
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Conclusions

There is also ample evidence that the combination of high
liability limits, more extensive national, regional, and port
state enforcement systems, and commensurate high fines
and detentions and delays have resulted in much-improved
tanker operational standards, better training systems, and,
overall, greatly increased environmental consciousness in
the shipping industry.’ This was confirmed by the UN
Secretary-General in the report already cited in the intro-
duction, which confirmed that ‘dramatic improvements
have been made in controlling oil pollution in the past
decade owing to the regulation of ship discharges’.>

This is not to suggest that there should be a lessening of
concern or vigilance in this area. It was indicated at the
outset that there are still too many sub-standard vessels in
operation and that the tanker accident record does not
provide a real sense of achievement. The human-error cause
of most of these accidents is of particular concern to the
industry, and there is ample evidence that tougher meas-
ures have positive results. However, there are some basic
economic problems within the shipping industry, especially
the bulk oil sector, that continue to contribute to the ‘avail-
ability’ of sub-standard ships in the global transportation
markets. There are two very basic economic reasons: firstly,
asalready indicated, international oil and bulk freight rates
are so low that it is simply not good business for an owner
to invest in new building; secondly, although some of the
international oil companies are now much more careful
about the vessels they charter to carry their cargoes, many
charterers are not. Most oil receiving, trading, and refin-
ing charterers, as well as bulk commodity charterers, are
still too ‘bottom-line oriented’—i.e., they will charter the
cheapest vessel offered. That vessel is often sub-standard.
Also that type of business keeps freight rates artificially low
and, in turn, keeps good owners from building new ves-
sels.

In other words, the US reaction or overreaction has a very
sound basis of concern, which should not be dismissed. Yet
it has to be remembered that the Exxon Valdez was a
modern state-of-the-art ‘very large crude carrier’ (VLCC),
crewed by highly qualified individuals and owned by the
largest corporation in the world, which apparently could
absorb a $US 5 billion-plus loss without too much effort.
Instead it could easily have involved a ‘fly-by-night” VLCC,
about 23 years old, poorly maintained, with its eleventh
owner, which happens to be a filing cabinet in the Baha-
mas, and which would disappear at the same rate as the
ship! Yet the pollution results from an accident involving

either vessel could be similar. However, the sub-standard
vessel is much more likely to be involved in an accident. It
is in this area that much greater effort has to be concen-
trated, instead of seeking unrealistic compensation cover-
age for remote catastrophic accidents. There must be much
better voluntary efforts by charterers, importers, and ex-
porters to hire better vessels, even at greater cost. Further-
more, if this sector of the industry will not do this then it is
inevitable that much stronger government action must re-
sult. If charterers, especially oil companies, would take this
step, then most sub-standard vessels would disappear from
the seas virtually overnight!

Nevertheless, there is no doubt that the US approach is
attractive to policy makers in other states when faced with
a difficult pollution problem and an environmentally sen-
sitive electorate, and when it does not have much knowl-
edge of the internationally shipping sector, which appears
remote and complex and is, often, conveniently foreign.
Added to this is the attractive ‘polluter pays’ principle,
which is much more easily imposed on an international
shipping industry than a local polluting industry. Australia,
Canada, and the UK have all, in the last decade, experi-
enced serious oil pollution accidents that resulted in search-
ing inquiries into the tanker shipping industry.* Although
all three states have decided to continue to support the
international system, the inquiries held all revealed serious
shortcomings in maritime safety and marine pollution con-
trol and concluded that further serious pollution incidents
are simply unacceptable.

Itis hoped that the STCW revisions, the entry into force
of the International Safety Management Code (ISM Code)
in 1998, and the expansion of the port state control inspec-
tion systems will further tighten the enforcement net to
ensure maximum compliance with international regula-
tions. It is essential that the uniform international marine
pollution compensation system, which is best suited to
spread liabilities as evenly as possible among all interested
parties, should continue. If the upper limits of such com-
pensation are not considered adequate, then negotiations
must take place at the international level to increase these.
There must also be more concentration on prevention than
on compensation. Whether this is achieved by addressing
the serious human-error problems, which are the major
cause of maritime accidents, or through attempts to drive
sub-standard vessels from the seas, or both, it should be
done through a uniform system and not through unilat-
eral action driven by considerations harmful to the health
of the maritime industry on which global trade and pros-
perity depend.
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