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1. Introduction

The marine environmental measures noted in Suggestions for a Conceptual Design of an
Okhotsk Sea Environmental Regime - Comparison with the Barents Sea (Suggestions for
Okhotsk Sea) under traditional international law also govern for the European Union (E.U.)
(and Norway), since dmost all States have ratified the central IMO treaties governing
international shipping." However, due to a number of devastating oil tanker accidents,
involving the Patmos in 1985, the Haven in 1991, the Evoikos in 1997, the Erika in 1999, and
the Prestige in 2002, where it appeared that existing legal regimes, including MARPOL
73/78, were functioning less than optionally to control marine vessel-source pollution,” the
E.U. appears to be challenging the International Maritime Organisation (IMO) regimes.

2. New | nternational Developments

There is presently strong development surrounding marine protected areas including
particularly sensitive sea areas (PSSA), especialy in Europe.® Up until the late 1990's PSSA’s
were seldom utilised; Australia’s Great Barrier Reef was designated by the IMO in 1990 as a

! Norwegian environmental measures governing both international shipping and offshore
hydrocarbon devel opments including the anticipated Barents Sea Management Plan have
been enumerated in Suggestions for Okhotsk Sea.

2 See Mason, M., ‘Civil liability for oil pollution damage: examining the evolving scope for
environmental compensation in the international regime, Marine Policy, Vol. 27, (2003), 1-
13.

3 The E.U. isaligning with Australiaand New Zealand on marine protected areas under the
Convention on Biodiversity (CBD).
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‘particular sensitive sea area’ within an extended territorial sea where compulsory pilotage
was required.* However, in 1998 Cuba' s Sabana-Camagiiey Archipelago was designated, and
two PSSA’s were formally designated in March 2002, marine areas around the Florida Keys
and the waters surrounding Colombia’ s Malpelo Island. The Wadden Sea north of continental
Europe was recently PSSA designated, the first in Europe waters; and a sixth and a seventh
area, off the coast of Peru, Paracas National Reserve, was recently designated in 2003, and
Western European Waters in 2004.> Discussions in the IMO surrounding the Baltic Sea in
Europe, the Canary Islands and the Galapagos Islands and IMO designation ‘in principle’,
resulted in complaints raised by several States including Russia and several shipping
organisations.

21. PSSA’s

Looking more specifically at the European areas, the Wadden Sea met the criteria for
designation as a PSSA in terms of ecological sensitivity, social, cultural and economic
importance, as well as its importance scientifically and educationally. It is Europe's largest
coastal wetland, and one of Europe's last natural areas of this type It is a shallow sea
extending from Den Helder in the Netherlands, along the entire north-west coast of Germany
to Esbjerg in Denmark. Around 260,000 vessel movements take place per year. The
designation is for the purpose of increasing the awareness of seafarers of the vulnerability of
the area, and ‘appropriate protective measures are aready in place.” These include four
traffic separation schemes ‘off Friesland’®, ‘off Texel,® ‘off Vlidland, Vlieland North and

* See Birnie P., and A. Boyle, International Law & the Environment, p. 276 who note that the
U.S. designation, however, of the Florida Keys as an ‘areato be avoided’ and the
prohibition of tankersin this area appeared at that time to be an unilateral act and thusin
breach.

® See http://www.imo.org/Newsroom/mainframe.asp?topic_id=848&doc_id=4009, and
WWW Briefing p. 1.

® This description is taken from Pullen, S., K. Gjerde, A. Makinen, J Lamp, J. Varas, and A.
Tveteraas, ‘Particularly Sensitive Sea Areas (PSSA’s) in the North-East Atlantic and
Baltic, WWF Briefing, 2003 (WWF Briefing), p. 2. For further information, Stephan
Lutter, WWF North-East Atlantic Program, Am Gutpohl 11, D-28757 Bremen, Germany.
World Wildlife Foundation (WWF).

" See Roach, J. Ashley, ‘ Particularly Sensitive Sea Areas: Current Developments’, (Eds.
Nordquist, M., J.N. Moore, and S. Mahmoudi), The Slockholm Declaration and Law of the
Marine Environment, (The Hague, Martinus Nijhoff Publishers, 2003), p. 314. IMO
citations are included. J. Ashley Roach is Captain, Judge Advocate General Corps, United
States Navy (Retired), now at the Office of the Legal Advisor, United States Department of
State. A disclaimer appearsin thefirst note that the views expressed are solely the
responsibility of the author and are not intended to reflect the positions of the Department
of State or any other agency of the United States Government., p. 316; MEPC 47/20, 8§
8.11.

8 Roach, J., Ashley, ‘Particularly Sensitive Sea Areas: Current Developments', p. 316; IMO
Ships Routing, Part B 11/9-1 —11/9-3.
® Roach, J., Ashley, ‘Particularly Sensitive Sea Areas: Current Developments', p. 316; IMO
Ships' Routing, Part B, 11/11.
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Vlieland Junction, ‘Terschelling-German Bight, ™ and ‘German Bight Western
Approach’?, and the deep-water routes forming parts of the routing system ‘ off Friesland’.*®

The Baltic Sea area with the exception of the Russian territorial sea; the Galapagos
Archipelago (Ecuador); and the waters of the Canary Isles archipelago extending 12 nautical
miles (nm.) (Spain) were approved ‘in principle’ by the IMO Marine Environmental Policy
Committee (MEPC) 51 in March and April 2004 for designation as three new PSSA’s."* The
proponents of the three PSSA® stated that they would submit detailed proposals for
‘associated protective measures’ linked to the PSSA® to the Sub-Committee on Safety of
Navigation (NAV) in 2005 for subsequent consideration by the MEPC."™® The Baltic States,
except for Russia, proposed that the Baltic Sea, minus the Russian territoria sea, be
designated ‘in principle’. No new ‘associated protective measures were proposed, but the
States suggested that they would do so at NAV in 2005, likely seeking approval of additional
traffic separation schemes in high traffic density areas in the Baltic.

Western European Waters were designated ‘in principle’ at MEPC 49 in 2001 as a
PSSA. MEPC 52 agreed to the final designation of this PSSA™ In the October 2004 MEPC
meeting Western European Waters were finally designated , with a new mandatory yet free,
without charge, vessel reporting system as an ‘associated protective measure’ under SOLAS
Regulation /11 which entered into force in June 2005."” NAV had approved a mandatory
ship reporting system which was proposed by Belgium, France, Ireland, Portugal, Spain and
the U.K. to serve as a ‘appropriate protective measure’ for this area. This PSSA covers the
Western coasts of the United Kingdom, Ireland, Belgium, France, Spain and Portugal, from
the Shetland Islands in the North to Cape S. Vicente in the South, and the English Channel
and its approaches.”® Sensitive areas include a very high species diversity of both macro-fauna

19 Roach, J., Ashley, ‘Particularly Sensitive Sea Areas: Current Developments', p. 316; IMO
Ships Routing, Part B, 11/12-1 —11/12-2.

! Roach, J., Ashley, ‘Particularly Sensitive Sea Areas: Current Developments', p. 316; IMO
Ships' Routing, Part B, 11/13-1.

12 Roach, J., Ashley, ‘Particularly Sensitive Sea Areas: Current Developments', p. 316; IMO
Ships Routing, Part B, 11/14-1 —11/14-3.

3 Roach, J., Ashley, ‘Particularly Sensitive Sea Areas: Current Developments', p. 316; IMO
Ship’s Routing, Part C, 11/3-1—11/3-3..

14 See http://www.imo.org/Newsroom/mainframe.asp?topic_id=848&doc_id=3551.

1> See www.uscg.mil/hg/g-m/mso/ docsyMEPC_51_Delegation_Report.doc from which the
following is taken.

16 See http://imo.amsa.gov.au/public/resol ution-titles/res-mepc.html (subscription) and
www.uscg.mil/hg/g-m/mso/ docsMEPC_52 Delegation Report.doc.

7 See MEPC 52/24 p. 47 citing MEPC121(52) and SOLAS Regulation V/11. See MEPC
52/24/Add.1, Annex 10, (Annex 3) for specifics regarding the new mandatory ship
reporting system for the Western European PSSA. Detailed descriptions of the
characteristics of the maritime traffic, the transport of harmful substances, and the threats
from disasters, including a description of the meteorological, oceanographic and
geographical conditionsisfound in MEPC 49/8/1, MEPC 49/8/1 add.1 and MEPC 49/8/1
Corr.1.

18 See MEPC 52/24/Add.1, Annex 10 for the following description. See MEPC 49/8/1 for
detailed descriptions of the ecological, socio-economic and cultural, scientific and
educational criteriaof this area.
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and flora, including seabirds. Offshore waters of Ireland contain some of the richest fishing
grounds in Europe. Various specially protected areas already exist off the coasts of Ireland,
Belgium, Spain and Portugal. Off the coasts of Belgium lie areas known for fishing, and off
France lie areas known for great biodiversity and biological wealth. Spain and Portugal enjoy
coastlines with areas containing species of fauna and flora with a high degree of endemicity.
The marine and shore environment of the Belgian, French, Irish, Portuguese, Spanish and
U.K. coasts, the English Channel and its approaches are thus particularly vulnerable to the
risks of vessel transport. This area is also one of the most international significant sea routes
due to the number of ships and quantities of dangerous or polluting goods transport. 25% of
the world’ s commercial traffic converge on the English Channel, on the way to the industrial
areas and harbours of northern Europe. Additionally significant cross channel commercial
traffic exists between Ireland and the U.K., between Ireland, the U.K. and the European
mainland, and North European traffic bound for Western Atlantic ports. Other ‘associated
protective measures aready in place and adopted by the IMO under SOLAS include traffic
separation schemes, deep-water routes, areas to be avoided, routing measures, mandatory ship
reporting systems, and coastal vessel traffic services (VTS)."

At the same time, and perhaps because of the rapid development of the PSSA concept,
unusual under international law, controversy exists. This includes within the IMO itself, and
yet another revised set of Guidelines were to be voted upon in July 2005, centred upon a
proposal by the U.S. and its measures taken in the Florida Keys. These, if approved, will
require a stricter use of descriptive language of the necessary elements, require at least one
‘appropriate protective measure’ specified at the time of IMO designation doing away with
‘designation in principle’, and require one of the specified sensitive elements to international
shipping, for example coral, present throughout the area proposed, athough not necessarily
the same element.

2.1.1. Convention on Biodiversity (CBD) and the associated Jakarta Mandate

What the above appears to mean seen from a European perspective is the following. The
objectives of the Convention on Biodiversity (CBD) and the associated Jakarta Mandate on
Marine and Coastal Biological Diversity go certainly in the right direction under the five key
thematic issues. These include the application of appropriate policy instruments and strategies
for effective implementation of integrated marine and coastal area management, undertaking
direct action to protect the marine environment, and developing guidelines. Information is to
be gathered, and assimilated and provided to parties on biological diversity, and sustainable
use and ecosystem approaches promoted, encompassing as well areas beyond the limits of
nationa jurisdiction. Marine and coastal protected areas are to be established, strengthened,
and managed effectively, including through proper monitoring and research. Collaboration,
co-operation and harmonisation of initiatives are to be undertaken. It remains to be seen how
much implementation the instruments achieve in practice.

19 See MEPC 52/24/Add.1, Annex 10, (Annex 2) for specifics areas and measures. See
Suggestions for Okhotsk Sea for developments under SOLAS.

20 Convention on Biological Diversity, http://www.biodiv.org/convention/articles.asp. There
are 188 Parties to the Convention, current to September 2005, including Norway which
ratified on 9 September 1993, Russiawhich ratified on 5 April 1995, and Japan which
accepted on 28 May 1993.
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The key to international regimes probably lies in enforcement, and in this respect the
Barents Sea™ and European marine areas not governed by specia protective regimes may
experience problems viewed with respect to the CBD. Parties are generally required to ensure
that activities and processes including shipping under their flags do not cause environmental
damage to other States, or to areas beyond national jurisdiction. Parties must be develop
strategies. At the same time, due to the use of the phrase as far as possible and as
appropriate, used in the centrally relevant Articles containing specific measures, little appears
genuinely mandatory for parties exercising questionable jurisdictional control, such as flags of
convenience States. Non parties are definitely not bound. Indeed, it appears possible that the
Jakarta Mandate could be argued by rather disreputable parties to be fulfilling their CBD
obligations under this phrase. This could include viewed in terms of oil and gas tankers flag
States that these, as far as possible and as appropriate, promote environmentally sound and
sustainable development, prevent introduction of, control or eradicate alien species, and
ensure sustainable use of components of biological diversity. Further, it may be possible to
argue by flag States under as far as possible and as appropriate that they require
environmental impact assessment of proposed projects affecting biological diversity, promote
reciprocal notification, information exchange and consultation on such activities, and examine
issues of liability and redress, including restoration and compensation for damage to
biological diversity. Flag state jurisdiction continues to be the most crucial in attempting to
control marine vessel-source pollution, particularly in States' exclusive economic zones.

Additionally, a question may be raised concerning the States that are bound by the
Convention on Biodiversity, though the CBD has 188 parties. Looking first at the 5 Arctic
littoral States, Canada, Denmark/Greenland, Norway, Russia and the U.S., all with the
exception of the U.S. have ratified the CBD, while the U.S. has signed, and is not strictly
bound.” Thus, with respect to coastal States, the Barents Sea is generally governed by the
CBD. The same may be said with respect to European waters. An important issue arises
concerning flag States that are parties and whose vessels are hence bound by CBD provisions
while navigating the Barents Sea and European waters. Looking at the largest thirty five
shipping States listed in order of tonnage, 89.5% of the world's top thirty eight world
mer chant shipping tonnage are bound by the CBD in the Barents Sea eco-system.”

1 See Figures 1 and 1a.
%2 See http://www.biodiv.org/worl d/parties.aspt.

% Thelargest thirty five shipping States listed in order of tonnage as of 2000 are Panama,
Liberia, Bahamas, Malta, Greece, Cyprus, Norway, Singapore, China, Japan, U.S., Russia,
Hongkong, Italy, Philippines, Denmark, India, Germany, Netherlands, South Korea,
Turkey, Bermuda, the U.K. and Northern Ireland, Taiwan, France, Iran, Brazil, Sweden,
Canada, Spain, Australia, Finland, Poland, Romania, and Iceland. Table current to 2000
obtained and adapted from P. @rebech, Fisheries College, University of Tromsg, 12 April,
2005. The Netherlands and Finland have accepted rather than ratified, but are listed as
parties. See dso R. Churchill and A. Lowe, The Law of the Sea, (Manchester, Manchester
University Press, 1999), p. 256 for atable of the top 20 flag States from 1997. The earlier
list adds St. Vincent, and Marshall Islands, and also mentions Vanuatu, which are also
parties. Obtained and adapted from P. @rebech, Fisheries College, University of Tromsg,
12 April, 2005. See also R. Churchill and A. Lowe, The Law of the Sea, (Manchester,
Manchester University Press, 1999), p. 256 for atable of the top 20 flag States from 1997.
From this of the 38 largest shipping States, four are not CBD parties, the U.S., Bermuda,
Hongkong and Taiwan. Additionally, the E.U. isa CBD party.
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A caution however regarding the flags of convenience or ‘open registry’ States must
be made. These require little or virtually no link between nationality of shipowner and the
vessel, while normally, all or afixed proportion of the vessels' owners and/or crew must have
the nationality of the State concerned. Experts note,

(T)hese States are often said to be lax in the qualifications required of the crews of

their ships, and to be unwilling or unable to exercise effective jurisdiction over their

ships in matters of pollution control and shipping safety. Their past record certainly
gives some support to this point of view...*

At the same time the same experts note,
It must, however, be stressed that substandard ships can be found under most, if not
al, flags, they are by not means peculiar to flags of convenience. In fact, the
establishment of a genuine link in the case of ships owned by companies, which can
be freely incorporated in States other than the State where the majority of shareholders
are resident, is difficult to determine.®

What is of most importance is the vigour with which the flag State exercises its jurisdiction
and control over ships after registration.

The flags of convenience include Panama with the largest merchant fleet globally,
Liberia, Cyprus, Bahamas, Malta, . Vincent, the Marshall I1slands and Vanuatu. Owners of
these vessels are chiefly nationals of Greece, Japan, the U.K. the U.S., Hong Kong and
Norway. With these at least, it could be argued that effective exercise of State jurisdiction
may be wanting in pollution control or safety, due to inability or unwillingness.®® Thus it
might be argued 32% of the world’'s top 38 world merchant shipping tonnage are not bound
or arelaxly bound by the CBD in the Barents Sea eco-system.”

Seen in terms tankers carrying crude oil the same comparison indicates the top 10
State flags are Bahamas, Hong Kong, Greece, India, Iran, Liberia, Malta, Marshall Islands,
Panama, and Singapore. These contribute 77% to atotal of 139,794,872 gross tanker tonnage
world wide. Of these, non CBD ratifiers include only Hong Kong, but of the flags of
convenience 5 of those include, Panama, Liberia, Bahamas, Malta and the Marshall Islands.
In addition to these 10, if the top 39 tanker flag States are viewed,” all the CBD non ratifiers
areincluded,” and 6 of the 8 flags of convenience appear, Panama, Liberia, Cyprus, Bahamas,
Malta and the Marshall 1slands, then approximately 26% of the world’s top thirty-nine world
crude oil shipping tonnage are not bound or are laxly bound by the CBD in the Barents Sea

24 See Churchill R., and A. Lowe, The Law of the Sea, (Manchester, Manchester University
Press, 1999), p. 259.

% bid.

? Seeibid.

" Thisis based upon adding another 8 to the 4 States above not bound to the CBD.

% The top 39 crude oil tanker flag States include, Australia, Belgium, Brazil, Canada, China,
Taiwan, Cyprus, Denmark (DIS), Finland, French Antarctic Territory, Indonesia, Italy,
Japan, South Korea, Kuwait, Malaysia, Nigeria, Norway, Norway (NIS), Portugal (MAR),
Russia, Saudi Arabia, Spain (CSR), Turkey, United Kingdom, Bermuda, Cayman Islands,
Isle of Man, U.S,, and Venezuela. World Fleet Statistics Table, Crude Oil - Obtained from
A. Gray, Lloyd' s Register Fairplay, 29 April 2005. See http://www.Irfairplay.com/. The cut
off criteriawas set at 200,000 gross tonnage world wide with atotal of 135 registerslisted.

® These are the U.S., Taiwan, and Bermuda, in addition to Hong Kong.
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eco-system. Seen from the problems surrounding MARPOL 73/78 indicated in Suggestions
for Okhotsk Sea, these findings may perhaps cast doubts upon enforcement of this regime as
well in the Barents Sea and European waters. Indeed, the percentages of laxly bound States
are undoubtedly greater, if viewed in relation to the expert statement above that substandard
ships can be found under most, if not all, flags, and this practice is of course not restricted to
the Barents Sea.

Due to the CBD vagueness where not only non parties, flags of convenience, but also
other parties as well may comply less than optimally, much of enforcement would thus
probably depend upon effective enforcement of the central vessel-source marine pollution
treaties, MARPOL 73/78, and SOLAS, associated with 1982 United Nations Convention on
the Law of the Sea (LOSC) Articles 211, 218 and 220.* While, the former experiences flag
State enforcement problems, SOLAS allows a relatively quick establishment, accepted by the
IMO, of sealanes within a State’'s exclusive economic zone, which may be away for a State
to go in conjunction with or independent of a PSSA.** Enforcement under SOLAS would
seem easier to facilitate due to the vessel identification systems.

2.1.2. Associated Protective Measures

Enforcement problems and a vague CBD would undoubtedly count in favour of a coastal
State including Norway establishing a PSSA, under the proper conditions, since all
international shipping vessels could be excluded from specific areas.® Preserving biodiversity
through PSSA designation may indeed be the only way. This is especially important to note,
since controversy regarding PSSA designation continues in the IMO, in Russia and in
Norway. Nevertheless, Norway could likely if necessary use an estoppel argument
(reciprocity) against Russia with regards to a PSSA designation in the Barents Sea, due to the
long established Russian areas to be avoided (ATBA’s) and ‘avant la lettre’ in the Okhotsk
Sea noted in Suggestions for Okhotsk Sea. Through no official statement from the U.S. State
Department has yet been requested with respect to the Barents Sea, indications are that the
U.S. appears generally somewhat reserved, since all the associated protective measures can be
achieved without the use of a PSSA under SOLAS and other relevant IMO treaties.®
Biodiversity concerns were not addressed.

%1982 United Nations Convention on the Law of the Sea (LOSC), United Nations Treaty
Series (UNTS), Vol. 1833, p. 397.

3L A routing system can encompass mandatory sealanes, traffic separation systems and sailing
rulesin and out of adefinite zone, recommended sealanes, deepwater lanes and
precautionary areas, the latter which vessels must navigate with specia care and through
which recommended sealanes can be established. Areasto be avoided (ATBA) can also be
established, where because of a particular danger or a particular sensitive ecological or
environmental condition all vessel traffic or a certain type of vessels are forbidden to sail. A
routing system can consist of several different of the above in combination. Mandatory or
recommended vessel reporting systems are aso allowed subject to application to the IMO.
As part of this an automatic vessel identification (AlS) system of oil tankersis allowed,
making reporting and a reporting scheme superfluous.

% See Figure 2.

% Roach, J., Ashley, Office of the Legal Adviser, ‘ Telephonic Interview’ 23 February, 2005.
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The specific ‘appropriate protective measures carried out in the other designated
PSSA'’s, could be examined, particularly such as those established for some timein Austraia,
the U.S. and Cuba. These aready have support under international law, regardiess of the
unsettled Guidelines. ‘Appropriate associated measures looking cumulatively at the 10
PSSA's already designated include areas to be avoided, areas for compulsory pilotage,
prohibition of discharges including ballast water, prohibition of dumping of most other
wastes, installation of coastal State reception facilities, no anchoring, and enhancement of
surveillance and monitoring capacities for illegal discharges.

Looking at Australia's Great Barrier Reef, the number of different marine zones
within the PSSA was increased from 6 to 9 last summer, 2004, with characteristic activities of
permitted use differentiated from 13 to 16. The Forida Keys appears to have eleven
differentiated areas. The developed established PSSA’s have extensive management plans
implementing in practice the ‘ appropriate protective measures'. The Florida Keys for example
has a several hundred page management plan, which is renewed every 5 years. Should a
PSSA in the Barents Sea be designated, the ‘appropriate protective measures and
implementation of such carried out by Norway could for example be similar to or slightly less
strict than the measures taken in the Great Barrier Reef, the Florida Keys and Cuba' s Sabana-
Camaguey Archipelago, in order to achieve less resistance from adversaria interests such as
shipping. European coastal States could follow the same line.

At the same time, problems with a Barents Sea PSSA as outlined by Det Norske
Veritas (DNV) north of Finnmark down to Lofoten about 50 nm. out to sea may include
discrimination issues, both against Russian oil and gas tankers on the way to Europe and
possibly Norwegian fishing vessels. All vessels in international shipping are subject to the
measures taken by Norway. If Russia becomes a member of the World Trade Organisation
(WTO) which may happen early in 2006, and oil is freighted initially solely on Russian
tankers, it may be questioned whether these are discriminated under General Agreement in
Tradein Services (GATS) by being required to sail 50 nm. to seato Europe?* Fishing vessels
though not technically regulated under the PSSA regime which governs international
shipping, have in practice been strictly regulated or excluded in approximately 67% of the
Australian Great Barrier Reef Marine Park - PSSA, and roughly 50%, looking at large
trawlers, of the Florida Keys Sanctuary Area - PSSA.* What is to guarantee that Norway or
other States may not establish a coincident ‘Marine Park’ - PSSA, containing 10 marine zones
with 10 differentiated activities? A legal representative for particularly trawler organisations
may with reason be concerned.

Many weighty policy arguments exist as well, possibly weighing against a Norwegian
PSSA, outlined in the expert report ‘Mot Nord',* as well as the recent Government White

%4 See http://www.wto.org/english/tratop_e/serv_elgats factfiction_e.htm. It appears only
Russian oil tankers are permitted under the current production sharing agreements Russia
has with Norway. The E.U. production sharing agreements allow other flags, which would
seem to allow other flags vesselsin the Barents Seatraffic should E.U. States be involved
in this oil production.

*Thelarge ATBA in the Florida Keys applies to all vessels but only over 50 meters, and U.S.
trawlersin the area are generally shorter. Many Norwegian trawlers on the other hand are
over 50 meters would be excluded.

% ‘Mot nord! Utfordringer og muligheter i nordomrédene’, (To the north! Challenges and
possibilities in the northern areas) NOU 2003:32, pp. 25-6. Thisis an independent expert
group’ s report and proposal's published by the Norwegian Foreign Ministry. Translation by
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Paper, St.meld.nr.30.* These include untraditional bilateral co-operative agreements between
Norway and Russia® A Barents Sea management plan is expected developed by Norway by
2006, covering specific activities and dealing with the interactions between the hydrocarbon,
fisheries, transport, biology and security interests.®* Due to the balance attempting to be
achieved by Norway in the Barents Sea, the legal controversy at all levels regarding PSSA
designation,® current boundary delimitation negotiations with Russia, security concerns in
relation to the U.S. and the E.U. and NATO, the influence Norwegian shipping, oil and gas,
and fishing interests carry, the weight good relations with Russia carries, possible
discrimination of Russian tankers sailing 50 nm. to sea, the sensitivity bilateralism with
Russia entails, a thin population base in the district Finnmark on the Russian border, as well
as the present controversy over Saami property rights in Finnmark under International Labour
Organisation Convention 169, ** the Norwegian government may well decide not to proceed
with PSSA designation. It may decide to achieve much the same through quicker and less
controversial measures under SOLAS and other relevant IMO tresties.

For the E.U. the conflicting interests appear much the same, interactions between the
hydrocarbon, fisheries, transport, biology and security interests, as well as preserving good
relations with Russia, but additionaly seem to be directed in all directions. The E.U. has
nevertheless chosen to take a high profile.

3. E.U. Environmental Offensive

On the background of the international developments noted authorities of the International Qil
Pollution Compensation Funds (IOPC Funds) associated with the IMO 1992 Protocols to the
International Convention on Civil Liability for Qil Pollution Damage (CLC Protocol) and
International Convention on the Establishment of an International Fund for Oil Pollution
Damage, (Fund Protocol)* have in practice acknowledged the necessity to meet more

author. See http://odin.dep.no/ud/norsk/publ/utredninger/NOU/032001-020003/dok-
bn.html.

37 See http://odin.dep.no/fkd/norsk/dok/publ /stmel d/047001-040002/dok-bn.html.

% Norway has under the Cold War been fearful of entering bilateral agreementsin most areas
with the more powerful Soviet Union/Russia. Fishery administration has been the chief
exception.

% The prospect of transport of nuclear burnt fuel from Japan aong the Northern Sea Route to
the U.K. and France and reprocessed fuel back again has also been discussed, implicating
both the Barents Sea and Western European Waters. See generaly Steven G. Sawhill and
Claes L. Ragner, ‘ Shipping nuclear cargo viathe Northern Sea Route, Polar Record, Val.
38, (204), January 2002,

“0 PSSA designation is particularly sensitive for Russiain the Baltic Sea and sensitive for
Norwegian fishing interests in the Barents Sea, the former because of a belief of breach of
law of the searights of vessel passage and the latter because of afear of unnecessary
regulation of fisheries.

*! See http://www.ilo.org/.

*2 International Convention on Civil Liability for Oil Pollution Damage, 29 November 1969,
(CLC), New Directions, Val. I1, (1973), p. 602; International Convention on the
Establishment of an Internationa Fund for Oil Pollution Damage 18 December 1971, (Fund
Convention), New Directions, Vol. 1, (1973), p. 611. Protocol of 1992 to Amend the CLC, in
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demanding clean-up standards in areas associated with important wildlife values and/or

tourism. From this one expert believes,
(W)hile oil spill damage in ecologically sensitive PSSA’s has so far not been an issue
for the 1992 Fund Executive Committee...the committee is likely to take a more
generous view of reasonableness in order to meet stringent environmental
reinstatement costs. Were that to be the case the preventive environmental rationale of
marine protected areas would at least prompt a sympathetic realignment in the
economic compensation system for oil pollution damage, athough the high
biodiversity value of such areas is likely to expose more acutely the absence of
recompense for eco-system damage per se.”®

However, a strong European reaction to the oil tanker accidents with regards to
liability for damage from pollution occurred and may perhaps be extrapolated to other areas
of international environmental law. Viewed globally, the extension under the LOSC Part X1I
of coastal and port State jurisdiction with MARPOL 73/78 probably has not had much impact
on pollution prevention, reduction and control. Various problems have been noted. Though
practice may have become somewhat ‘greener’ in the last years, it is unlikely that dramatic
changes have occurred. Therefore the unilateral developments currently taking place in
Europe as well as North America should not be under estimated.

The 1999 Erika incident caused much turbulence in the liability and compensation
regime governing oil pollution and was the first tanker pollution incident in which the
European Commission (E.C.) has taken a strong role in proposing changes in the international
IMO regime. These proposals revolve around increasing available compensation for damage
available through, the limitation rights, channelling of liability and athird tier fund, and some
experts believe that these may pose a serious threat to the existence of the international
liability and compensation regime.** The E.C. argues first that limitation rights are too
protective that should be broken only in cases of ‘gross negligence’. This argument finds
support from the U.S. OPA 1990* which marks a significant move and increase away from
the limits of liability provided for in the IMO, 1992 Protocol to the CLC.* Counter arguments
include that the right of limitations would be rendered very vulnerable, the determination of
the existence of fault or privity (knowledge) often delays the compensation process, and with
more serious consequences, different interpretation of ‘actual fault or privity’ by national
courts would lead to disparities in compensation. It is aso argued that the limits under the

force 1996 with 91 State parties, 1 June 2003. Protocol of 1992 to Amend the Fund
Convention, in force 1996 with 85 State parties, 1 June 2003. See www.imo.org. See also
Gauci, G., ‘Limitation of liability in maritime law: an anachronism? Marine Policy, Vol.
19, No. 1, (1995), 73. Seeibid. generally 65-74 for further arguments against limitation of
liability.

43 Mason, M., Civil liability evolving,’ 7.

4 See WU, C., ‘ Liability and Compensation for Oil Pollution Damage: Some Current Threats
to the International Convention System,” Spill Science & Technology Bulletin, Vol. 7, Nos.
1-2, 109-11 from which the following is obtained.

5 United States Oil Pollution Act of 1990 (OPA 1990), 33 United States Code (USC) 2701,
Public Law 101-380, August 18, 1990.

4 See www.imo.org. See also Gauci, G., ‘ Limitation of liability in maritime law: an ana-
chronism? Marine Policy, Vol. 19, No. 1, (1995), 73. Seeibid. generally 65-74 for further
arguments against limitation of liability.
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1992 Protocols were planned raised by 50.37% by late 2003, unless 25% of State parties
objected.

The E.C. argues secondly that by channelling, liability is imposed in a manner that
may not adequately reflect the responsibilities of the parties. Counter arguments include that
holding multiple parties responsible encourages litigation, thus slowing down the
compensation process and wasting money on transactional costs. Such is argued to damage
the negotiated balance under the 1992 Protocols, including the prompt and certain
compensation to claimants, set against a financially manageable regime with predictable
insurance requirements for liability parties. The current level of coverage of $1 billion is
argued by the IMO to be possible because of the reassurance given to underwriters by the
limitation rights. If the $1 billion were called upon, there is a real risk it would cease to be
available, even at increased cost.

Concerning the third issue, a third tier fund, counter arguments include that a
European third tier fund paid for by cargo owners would upset the balance achieved by the
1992 Protocols between shipowners and oil companies, and consequently undermine the
regime. Financial sharing the last 10 years has been approximately 50/50 between oail
companies and shipowners, with the former rarely involved but paying substantial
contribution in the large spill clean-ups through the IOPC Funds.” If forced to contribute to a
new purely European oil company-financed fund, European oil companies could put pressure
on national governments to move out of the 1992 Fund Protocol, or even move themselves
out of European States or pursue re-structuring to allow smaller companies to import smaller
amounts bel ow the threshold for Fund contributions.”®

Devel opments surrounding liability coverage for pollution damage associated with oil
transport thus should be carefully followed both under the IMO 1992 CLC and Fund
Protocols, and also the evolving E.U. base, including any interrelation between the two. Some
turbulence will likely continue due to the European dissatisfaction. The area of law is crucial,
both seen in aremedial perspective, aswell as a preventative perspective.

Also importantly, the E.U. is currently in the process of developing anti-oil pollution
measures that in the view of one expert have the potential to be even more onerous to
shipping interests than those existing under the U.S. OPA 1990.” The E.C. and European
Parliament (E.P.) Draft Directive on Ship-Source Pollution and the Introduction of Sanctions
for Infringements,™ in the Preambl e states,

The Council agrees that fines should not be insurable and that the issue should be

raised in the relevant international forum.

47 See www.imo.org.

8 Gold, E., Gard Handbook on P&! Insurance, 5 Edition, (Arendal, Assuranceforeningen
Gard-gjensidig, 2002), p. 414, notes the E.U. has already set the basis for an environmental
liability regime for Europe to make polluters strictly liable for environmental damage they
cause, which appears to take the E.U. towards a more U.S. oriented compensation and
liability regime. This consequently has serious implications for existing IMO international
regimes.

“9 Gold, E., E-mail to author, 27 April 2005. Canada reportedly is also developing similar
measures.

%0 See Brussels, 28 Feb. 2005, Doc. No. 6614/05, MAR 24, ENV 29, CODEC 100; and
Brussels, 17 Feb 2005, Doc. No. 6408/1/05 REV 1, MAR 21, ENV 73, DROIPEN 11,
CODEC 93. Italics added.
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Thisis not adopted, being still under hearing, yet the E.U. appears to be moving beyond what
the IMO has been attempting to do, because of differences in implementation by States of
MARPOL 73/78, particularly related to the imposition of sanctions for discharges of
polluting substances. The E.U. plans to increase the scope, holding not only the shipowner or
master of the ship criminaly liable, but also cargo owner, the classification society or other
involved persons. This is applicable in al maritime zones, for infringements in accordance
with international law, committed with intent, recklessly and or by serious negligence. The
E.U. plans to increase the scope as well by expanding the criminal liability to all maritime
zones. Traditionally LOSC Article 230 allows for monetary penalties only for violations of
national laws or applicable international law in the territorial sea and beyond, except in the
case of awilful and serious act of pollution in the territorial sea. At the same time, discharges
into PSSA’s and other SPMA’s other than those outlined in MARPOL 73/78, the
Mediterranean, the Baltic, the Black Sea, the Red Sea and Gulfs area, the Gulf of Aden, the
Antarctic area and North-West European waters (further defined and specified), appear not
covered by this draft. It would appear relevant to argue, however, that this also govern
PSSA’s in areas subject to heavy oil tanker traffic, perhaps the Barents Sea and Western
European Waters. Developments surrounding this E.C. and E.P. Draft Directive and related
ones, as well as any parallel Canadian legidlation and measures, should be followed closely.
Apparently the E.C. is also developing a ecosystem based management plan for the Arctic
including a strategy proposal that will be sent to and worked under the Arctic Council ™

Along the same lines, the International Ship and Port Facility Security Code (ISPS) as
noted in Suggestions for Okhotsk Sea was adopted in the IMO with amendments in SOLAS to
increase security and measures against terrorism on board vessels and in ports.* The E.U.
adopted Provisions 725/2004 implementing the IMO provisions, but expanding the scope and
requirements for vessels and port terminals, and through this parts of domestic traffic are also
encompassed. A new E.U. Directive may be adopted in 2005 that expands the scope,
especially with respect to facilities that handle large quantities of dangerous and polluting
cargoes, located near populations centres. Norway is implementing these provisions, both for
vessels and ports at a substantial cost, to hold a standard with Norway’s most important trade
partners. These developments might be followed closaly, particularly with respect to the
growing E.U. legidation, as well as the U.S. OPA 1990 and related legidation. Should a
PSSA in the Barents Sea not be designated, the protective measures and implementation of
such taken by the E.U., the U.S. and perhaps Canada could be modelled by Norway, or other
States, for example with similar or dightly less strict provisions in order to achieve less
resistance from adversarial interests such as shipping.

Additionally, all the latest developments in liability and compensation, criminal
liability, and vessel and port facility security, particularly carried out by the large federations
which are also the large hydrocarbon markets, may have extraterritorial ring effects related to
anti pollution measures on tankers navigating the Barents Sea. The E.U. and U.S.
requirements for vessel entry into their waters and ports would necessarily require higher
quality of tankers navigating the Barents Sea or other seas on the way to these markets.

> See Minister of the Environment Hareide' s K ., speech, Tromsg, 24 May, 2005,
http://odin.dep.no/md/norsk/aktuel t/tal er/mini ster/022051-090060/dok-bn.html.
*2 See http://www.ilo.org/ilolex/english/convdispl.htm
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4. Conclusions

Finally, negotiation between actors for all the conflicting interests present is likely the only
realistic solution for future management of the Barents Sea, and European waters, wherein a
balance is hoped achieved. For the Barents Sea these interests include Arctic security,
including Norwegian, U.S., Russian and E.U. interests; economic, trade and shipping interests
including possibly nuclear; oil and gas interests; indigenous interests;, environmental,
biodiversity and fishing interests in al forms; and northern area political interests. For the
E.U. the interests are much the same, but additionally probably directed in al directions.
Because many of these are powerful interests, the chances for success are probably high, if all
will listen to each other and find a middle ground.
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Figure?2

Area proposed designated as PSSA in northern Norwegian Sea and the Barents Sea, indicated
by a red line. Areas given in red hachure are of high environmenta vulnerability. Sectors
indicated in grey are suggested TSS. Obtained from Figure 10.1., Det Norske Veritas, Report

No. 2002-1621, p. 112. Please note that distances appear in kilometre (km.). 1 nm. equals
1.852 km. Thus, 100 km. on the chart equals approximately 54 nm.
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