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1. Introduction

Increased oil and gas activities, both in the Russian north-west and the far east are planned.
Developments are, however, further along on land in the north-west than in the Okhotsk Sea.
In the Russian Barents Sea rich hydrocarbon resources are predicted, approximately 4,500
metric tonnes, however there is no offshore production yet. The gigantic gas field,
Shtokmanovskoye, is planned to start production in 2011 or 2012. The Pechora Sea aso has
blocks expected to be announced in 2006, and offshore production may begin in 2006. In
north-west Russia on land a pipeline may be built from large oil fields in Siberia to the
Barents Sea coast, increasing dramatically vessel transport of Russian oil through the Barents
Sea in the next decade. Plans aso include reloading oil at seato larger vessels due to shallow
waters in these areas. In genera, the entire Russian oil industry is under restructuring,
including privatisation, consolidation, and responsibility transformation. There are growing
environmental concernsin Norway.*

Looking at hydrocarbon developments in the Norwegian Barents Sea, 65 exploratory
wells have been drilled on the Norwegian side since 1980. Drilling continues including 5
exploratory wells autumn 2005 east for Svalbard. Thirty new hydrocarbon exploratory blocks
have been issued by the government, for the first time in 9 years, some controversia due to
concern for fisheries and the marine environment. Uranus, 130 km north of North Cape, will
have a well drilled autumn 2005. Areas off Lofoten and Vesterden are geologicaly
interesting, however, fisheries and shellfish collection may be affected, and more specific
evaluation is promised. The gas field, Snghvit, west of North Cape, will be in operation in
2006, while the Goliat ail field east for Snghvit, has not started production yet.

! This relates as well to marine pollution from radioactive sources. See Figure 7.
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In the Okhotsk Sea off the island of Sakhalin, the Royal Dutch Shell led consortium
operating the US $10 billion Sakhalin-2 oil and gas project is Russia's largest in foreign
investment.? An accident aready occurred, 8 September 2004, off the west coast of Sakhalin
when the dredger Cristoforo Colombo ran aground during a storm in an area near the port of
Kholmsk characterised by strong winds and waves up to six meters. 189 tons of oil and diesel
fuel were spilled from damaged tanks,® and the spill moved north from Kholmsk aong the
western coast of the island. A tentative estimate indicates damages were suffered totalling
over U.S.$ 2 million. A number of international environmental organisations called upon the
Shell Group to suspend oil production under the Sakhalin-2 project, and renewed criticism of
the Sakhalin venture, saying the oil spill, though not expected to occur so early, was
indicative of what to expect as the project goes forward.

Environmentalists have also criticised Sakhalin Energy for plans to build a seabed
pipeline, two offshore platforms and a liquefied natural gas (LNG) plant. They have called
upon Shell to do more to protect a group of rare, critically endangered grey whales that feed
in the area where the platforms and pipeline were to be built, which forced the company to
postpone its schedule a year while it conducted studies to assess the effects the project would
have on whale behaviour. On 30 March 2005 Sakhalin Energy announced that the original
route of the offshore pipeline, expected to pump 140,000 barrels of oil a day, would be moved
20 km. south to protect the whale.* The European Bank for Reconstruction and Devel opment
(EBRD), which lent money for the first phase of the project, said it would take into account
the new route but would not decide finally on the loan until after a 120 day period for public
consultation. Autumn 2005 the EBRD apparently is still considering. Russian
environmentalists support the changes made by Sakhalin Energy, but claim that more is
needed. The production platform PA-B, in Piltun-Astokhskoye field, is situated within 7 km.
of the whales feeding area.’ It is believed that the platform should be moved, since the limit of
the feeding area varies depending on the oceanographic situation. The death of even one of
the 23 grey whale females of reproductive age increases the danger of the entire population
becoming extinct.

Another complaint includes that the extensive use of subcontractors in Sakhalin
Energy isrisky, due to these not being held to the same strict standards, as the lead operators
such as Shell. Consequently, it is not only the environmentalists who call for more stringent
environmental measures taken in the Okhotsk Sea. A legal representative for a consortium
member publicly called for measures to be initiated and was positive to the media efforts

2 SeeFigure 1.

3 See Bambulyak A. and B. Frantzen, Oil transport from the Russian part of the Barents
Region, (Svanhovd, Svanhovd Environmental Centre, 2005) pp. 80-2 from which the
following is obtained unless noted otherwise.

% See * Sakhalin Energy Move to Protect Whales Insufficient, Say Russian Environmentalists
BBC Monitoring International Reports, 1 April 2005, and J. Boxéll, * Shell Re-Routes
Pipeline to Help Whale's Survival’, Financial Times London, 31 March 2005 in Russian
Environmental Digest Files Editor <editor@teia.org>, 28 March — 3 April 2005, Val. 7, No.
14, pp. 1-2; and ‘ DJ Shell’ s Sakhalin Whales Issue May Harm EBRD L oan-Sources,
Prime-Tass Business News Agency, 16 March 2005, in Russian Environmental Digest Files
Editor <editor@teia.org>, 14-20 March 2005, Vol. 7, No. 12, p. 8.

®> See Figure 2.



taken by the environmental groups.® Various vessel accidents resulting in discharges have as
well occurred in Onega Bay, the White Sea, September 2003; and Kola Bay, in the Murmansk
region, October 2004."

2. Environmental Measures

2.1 Traditional Regimes

Viewed environmentally the Okhotsk Sea is characterised by lying aimost exclusively under
Russian jurisdiction,® whereas the Barents Sea is more evenly divided between Norwegian
and Russian jurisdiction, with other international actors playing a role on Svabard and
potentially in its extensive marine zones. Both seas have small high seas areas, ‘doughnut
holes and disputed areas. Both are large marine ecosystems (LME’s) with biodiversity
sensitive areas characterised by rich biologica production and harsh environmental
conditions, and both have indigenous peoples’ interests involved including culture, the
environment and the natural resources such as fish, sea mammals and sea birds. Both seas will
face growing conflicts between environmental, fisheries and hydrocarbon interests.

Traditional environmental law of the sea regimes which could be more clearly
implemented by both Russia and Japan include the global vessel-source pollution treaty
MARPOL 73/78,° which regulates discharges of oil, hazardous chemicals, containers, sewage

® See Dean R. and M. Barry, ‘A Conflict of Interests for Russia: Offshore Oil vs. the
Problems of Environmental Regulation,” International Energy Policy, the Arctic and the
Law of the Sea, International Conference, St. Petersburg, Russia, 23- 26 June 2004. R.
Dean isapartner in the international law firm of Coudert Brothers LLP. Washington D.C.
u.sS

" Bambulyak A. and B. Frantzen, Oil transport from the Russian part of the Barents Region,
pp. 69-80. D. Brubaker has forwarded notification of thisinterest to the Indigenous Peoples
of the Russian North, North Siberia and the Far East Organisation.

8 SeeFigure3.

® International Convention on the Prevention of Pollution from Vessels, 2 November 1973,
(MARPOL 73/78), United Nations Treaty Series (UNTS), Vol. 1340, (1983), p. 61, as
amended by the Protocol, 1 June 1978, Nordquist M. and K. Simmonds, (eds.), New
Directions in the Law of the Sea (New Directions), (London, Oceana Publications, 1980),
Voal. 1V, (1975) (MARPOL 73/78), p. 345 and New Directions Vol. X, (1980), p. 32. See
Yearbook of International Co-operation on Environment and Devel opment 2003/2004
Green Globe Yearbook, (eds. Stokke O.S. and @. Thommessen), (London, Earthscan
Publications Ltd, 2003), pp. 144-6. With Annexes | and Il State Parties represented 97% of
the world’ s gross tonnage. Annex | governs oil, Annex Il noxious liquid substances, Annex
[l harmful substances in packaged form, Annex |V sewage, and Annex V garbage. The air
pollution Annex VI is not in force. See http://www.imo.org. See generally Birnie P. and A.
Boyle, International Law & the Environment, (2nd ed.) (Oxford, Oxford University Press,
2002), pp. 351-3, 367-9, 373-6, and 290-1 for the following information unless otherwise
noted. The authors believe acceptance of various IMO treaties and consensus surrounding
Part X11 under the 1982 United Nations Convention on the Law of the Sea (LOSC), UNTS,
Vol. 1833, p. 397 indicate a strong measure of opinio juris, acceptance as law, and
represents in certain respects an agreed codification of existing principles which have

become custom.
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and garbage and air pollution. Operational oily waste discharges are permitted as long as the
tanker is 50 nautical miles (nm.) from land, not in a special area, with a fixed rate of mixing
and vessel velocity. It is credited with reducing discharges into the seas through its various
measures and technologies.® MARPOL 73/78 has played a significant role in Western
Europe and North America™ but vessels registered in or flying the flag of developing
countries have not been so stringently controlled.’? Flag States, including flags of
convenience, have generally avoided enforcing conventional provisions. Reporting to the
IMO of enforcement by flag States under MARPOL 73/78 has not been observed, and the
IMO appears not to have been interested in pressing the matter. The mediocre record of
enforcement by flag States is the crux of the problem. Most of marine pollution takes place
beyond a foreign territorial sea. Surveillance and monitoring of vessels at sea, which are
necessary for reports to be delivered under MARPOL 73/78, are difficult to be carried out by
other than developed coastal States, since it is only these which have the necessary funding
for navies, coast guards and aircraft. In addition, the inadequate enforcement jurisdiction
exercised by most coastal States in their exclusive economic zones, results in prosecutions
remaining with the flag State for discharges in such waters. While there has been extensive
referral of violations to flag States by port and coastal States, subsequent action has been
reported infrequently and there is no reliable measure of flag State prosecutions or successes
under MARPOL 73/78. Other issues which continue to surround MARPOL 73/78 include the
following,
- the inadequacy of port reception facilities for many types of waste including oily and

hazardous wastes, i.e. facilities may be absent or unsuitable, difficult to use, hard to

find, or inconveniently located;

many types of vessel often operate to very tight schedules which allow only a very

limited amount of timein port to dispose of operational waste;

low probability that illegal dumping activities will be detected and sufficient evidence

collated to prosecute;

the high cost incurred by the shipowner for the handling and disposal of waste set by

some port authorities/waste contractors; and

mariners have become accustomed over the years to discharging waste into the seaand

are unaware of the effect of their actions on the marine environment.™®

In response to the large ail tanker accidents, including Prestige, recently, single hull tanker
phase out was accelerated, from 2007 to 2005 for preMARPOL tankers, and from 2015 to
2010 for MARPOL tankers and smaller tankers, with the carriage of heavy fuel oil being
banned in the latter.

19 These include segregated ballast tanks (SBT’s), protection location (PL) and inert gas
systems (IGS) in products tankers of more than 300,000 dwt; and SBT’s PL and IGS and
crude oil washing (COW) in crude oil tankers of more than 20,000 dwit.

1 However, the largest number of vessels detained in Memorandum of Understandings
(MQOU) ports are apparently not oil tankers, but dry cargo and bulk carriers, which are less
environmentally important. See below.

2 Birnie P. and A. Boyle, International Law & the Environment, p. 367-9.

3Bl 1., ‘Port waste reception facilitiesin UK ports,” Marine Policy, Vol. 23, No. 4-5, 307-
8. Other deficiencies under MARPOL 73/78 include inadequate training of crewsin
MARPOL requirements, and equipment malfunction.
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The International Convention for the Safety of Life at Sea** (SOLAS) is another
central IMO convention, which clearly could be utilised by both Russia and Japan, dealing
with requirements for construction and building of vessels, fire preventive equipment, radio
and communications equipment and cargoes. Developments have also recently taken place
related to the establishment of sea lanes under SOLAS Re. V/10 and IMO Assembly
Resolution A.572(14), General Provisions on Ship's Routing’.*> These alow a relatively
quick establishment, accepted by the IMO, of sea lanes within a State’s exclusive economic
zone. A routing system can encompass mandatory sealanes, traffic separation systems and
sailing rules in and out of a definite zone, recommended sealanes, deepwater lanes and
precautionary areas, the latter which vessels must navigate with special care and through
which recommended sealanes can be established. Areas to be avoided (ATBA) can aso be
established.!® This is an area where because of a particular danger or a particular sensitive
ecological or environmental condition all vessel traffic or a certain type of vessels are
forbidden to sail. A routing system can consist of several different of the above in
combination. Mandatory or recommended vessel reporting systems are also allowed subject to
application to the IMO. As part of this an automatic vessel identification (AlS) system of oil
tankers is permitted, making reporting and a reporting scheme superfluous. Following 11
September 2001 the IMO aso adopted new provisions governing maritime security leading to
amendments in SOLAS as well as the International Ship and Port Facility Security Code
(ISPS) to increase security and measures against terrorism on board vessels and in ports.*’
Requirements of the Code include ship identification number to be permanently marked on
vessal’s hulls; continuous synopsis record (CSR) kept onboard showing vessel history; ship or
port facility security assessment (SSA or PFSA), ship or port facility security plan (SSP or
PFSP); ship or port facility security certificate (SSC or PFSC); ship or port facility security
officer (SSO or PFSO), company security officer, continuous ship to port security
communication link, training and drills, and a ship security alert system (SSAS).*® The IMO
also adopted in 2003 directions on the use of ports of haven and beaching places for vesselsin
distress. The Paris and Tokyo Memorandum of Understandings (MOU) may be mentioned as
well, wherein respectively 25% and 50% of vessels are examined while in port regarding their
compliance with IMO ratified treaties and rules, including MARPOL 73/78, and SOLAS.*

14 |nternational Convention for the Safety of Life at Sea, (1 November 1974), (SOLAS),
UNTSVoal. 1184, (1980), p. 2. See Birnie P. and A. Boyle, International Law & the
Environment, p. xxiv for overview of SOLAS Amendments subsequently adopted.

1> See generally http://www.imo.org/dynamic/mainframe.asp?topic_id=155

16 See P4 den sikre side — sj@sikkerhet og oljevernberedskap’ (On the safe side - safety at sea
and oil contingency planning), St.meld.nr. 14, (Oslo, The Royal Norwegian Fisheries and
Coasta Ministry, 2004) Government White Paper, s. 81-2.

17 See http://www.ilo.org/il olex/english/convdispl.htm
18 See http://fleet.inmarsat.com/F77_security.htm

¥ The Paris Memorandum of Understanding on Port State Control, January 26, 1982, (MOU),
International Legal Materials (ILM) Vol. 21, (1982), p. 1. Under this 17 Western European
States and Canada co-operate in a program of vessel inspection, implementing LOSC
Article 211 and 218-220, which is to ensure that each port State inspects at |east 25% of
foreign vessels visiting its ports annually. The U.S. is a co-operating observer. For the
Tokyo Memorandum of Understanding on Port State Control , see http://www.tokyo-
mou.org/. See Birnie P. and A. Boyle, International Law & the Environment, p. 365-6 for

other regional MOU'’ s of varying effectiveness, including the Tokyo MOU. Gold, E. Gard
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Russia and Japan might also ratify the International Labour Organisation 169, Con-
vention Concerning Indigenous and Tribal Peoples in Independent Countries (ILO 169),%
due to the possibility that hydrocarbon developments may affect traditional lifestyles of the
indigenous peoples living in the area

2.2. Specially Protected Areas

Severa varieties of specially protected marine area’s (SPMA’S) are possible to establish
under law of the sea,®® however, specia areas under MAPROL 73/76 or the other possibilities
are apparently not under consideration by Norway for use in the Barents Sea. Rather,
particularly sensitive sea area's (PSSA’Ss) designated under the IMO in conjunction with the
traditional measures noted above appear to have been the policy under discussion. The reason
for thisis not known, though it may include that PSSA’s seem the most politically expedient
special area presently. PSSA's are thus the focus, although the other alternatives of SPMA’'s
nevertheless are certainly possible to utilise by both Russia and Japan.?® There are 10 such
areas, PSSA’s, world wide,?* and PSSA’s appear to be devel oping as part of larger sustainable
management plansfor LME’s.

SPMA’s or PSSA’s may be the best way to deal with preserving marine biodiversity.
The key to international regimes lies with enforcement, and in this respect the Barents Sea
may experience problems viewed with respect to the Convention on Biological Diversity.
Parties are required under CBD provisions to generally ensure that activities and processes
including shipping under their flags do not cause environmental damage to other States, or to
areas beyond national jurisdiction. Parties must develop strategies. At the same time, due to
the use of the phrases as far as possible and as appropriate, used in the centrally relevant
articles containing specific measures, little appears genuinely mandatory for parties exercising
guestionable jurisdictional control, such as flags of convenience. Non parties are definitely
not bound.

Handbook on Marine Pollution, (2ed) (Arendal, Assuranceforeningen Gard, 1998), pp. 74-
6 notes Russia became a Party to the Paris MOU in 1996 and the Tokyo MOU in 1993,
which became operational in 1994.

2 |nternational Labour Organisation 169, Convention Concerning Indigenous and Tribal
Peoples in Independent Countries. See www.ilo.org.

%1 See Det Norske Veritas, Report No. 2002-1621.

22 Examples include ‘ protected area’ under the Convention on Biological Diversity,
http://www.biodiv.org/convention/articles.asp; and ‘World Heritage Sites’ under the 1972
UNESCO Convention Concerning the Protection of the World Cultural and Natural
Heritage, http://whc.unesco.org/world_he.htm. See Nadelson, R. * After MOX: The
Contemporary Shipment of Radioactive Substancesin the Law of the Sea’, International
Journal of Marine and Coastal Law, 237-44.

%3 See Nadelson, R. ‘ After MOX: The Contemporary Shipment of Radioactive Substancesin
the Law of the Sea’, 237-44.

# See Figure 4.

% Convention on Biological Diversity, http://www.biodiv.org/convention/articles.asp. There
are 188 Parties to the Convention, current to February 2005, including Norway which
ratified on 9 September 1993 and Russiawhich ratified on 5 April 1995.
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The IMO application for a proposed PSSA designation by the Marine Environmental
Policy Committee (MEPC) under the 2001 Guidelines must contain a summary of the
proposed objectives, location, need for protection and protective measures; a description of
the area with a chart, including the significance based on the PSSA criteria and its
vulnerability to damage from international shipping activities. An explanation how the
proposed measures will provide the needed protection from threats of damage, as well as the
possible impact of the proposed measures on the safety and efficiency of navigation is
required as well. New Guidelines were to be considered July 2005 in the IMO forwarded by
the U.S., which are stricter. These require at least one associated protective measure, objects
requiring protection throughout the area, and abolish ‘PSSA in principle’. The 2001
Guidelines also require further information concerning risks from shipping. Information
should be supplied on vessd traffic characteristics including operational factors, vessel types,
traffic characteristics and harmful substances carried, and natural factors including,
hydrographic, meteorological and oceanographic. Information is suggested provided
comprising, evidence of damage from international shipping; history of groundings, collisions
and their consequences; foreseeable circumstances under which significant damage might
occur; stresses from other environmental sources; and measures already in effect and their
actual or anticipate beneficial impact. These enable the selection and adoption of appropriate
risk management measures by State authorities in collaboration with the IMO, and are
supposed to be flexible enough not to discourage applications from countries with limited
resources. Examples of PSSA’s may be chiefly found in marine areas adjacent to North and
South America, Australia and Europe.

Using these criteria the Norwegian government is evaluating, not without controversy,
aproposition for a PSSA designation, including one covering the Lofoten — Rest — Vesterdlen
and the Tromseflaket marine areas in the Barents Sea and the northern Norwegian Sea®
Traffic separation schemes are planned placed both within and outside the PSSA, north of
Finnmark. Controversy exists whether traditional measures including MARPOL 73/78 and
SOLAS Conventions are not sufficient. Examining the individual ecologica criteria
characterising a PSSA the areas of the Barents Sea examined appear to conform to or are fully
in line with most. Taking the individual social, cultural and economic criteria set forth, the
areas of the Barents Sea examined appear to have complied with most.

The measures being considered by Norway, which also could be considered by Russia
and Japan, include, extended limit of territorial sea (20 nm. may be argued possible since the
U.S enforces its coastal State environmental regime 20 nm. to sea from the baselines),
implementation of a routing regime including, vessel traffic service (VTS), traffic separation
schemes (TSS), automatic identification system (AlS), including distribution and coverage and
stations, tugboats, skimmers and equipment depots at strategic locations, electronic chart
display and information system (ECDIS), contingency management and a planning regime,
including environmental risk analysis and oil spill contingency assessment, places of refuge
and beaching, measures related to loading and unloading of cargo, control of emissions to
air, management of oily wastes, sewage and garbage, including reception facilities, and
ballast water management. A management plan is expected developed by Norway by 2006,
covering specific activities dealing with the interactions between the hydrocarbon, fisheries,
transport, biology and security interests.?” A extensive management plan, where economic
activity occurs in the context of sustainable development, implementing and operating these

% See Figure 5.
%" See Figure 6 for geographic coverage.



measures in practice is needed for the Okhotsk Sea. Models could be based upon the plans
worked out by Australia on the Great Barrier Reef, the U.S in the Florida Keys and Norway
in the Barents Sea, as relevant. As part of this comprehensive studies are necessary to map
environmentally sensitive and important areas Co-operation between Russia and Japan is
important.

Measures more stringent which may be considered based both upon PSSA’s but also
to be tailored to specific area needs under the treaties might include,

adoption of vessel traffic management systems, including compulsory pilotage,

mandatory vessel reporting, other VTS, operational criteria, speed restrictions,

prohibited activities, and enhanced surveillance and monitoring detection capacity for

illegal discharges, and other technologies,

discharge restrictions, including prohibition of discharges and dumping of other

wastes;

introduction of special vessel construction requirements;

introduction of specific ‘areasto be avoided’; and

introduction of specific ‘no anchoring areas'.

Requirements might also be considered as conditions for entry into national ports for
foreign vessels transiting the territorial sea, as is carried out by the U.S. and the E.U. With
respect to civil liability for vessel-source oil pollution damage under the CLC and Fund
Convention and 1992 Protocols,”® in the event of a polluting incident it isin a PSSA Russia or
Japan would have the best opportunity of winning acceptance for obtaining stringent
environmental reinstatement costs, in addition to costs for preventative measures and lost
profits.

In relation to the Barents Sea the Russian Foreign Ministry appears not opposed
generally to SPMA’s including PSSA’s being established as long as they are specifically
defined and reasonably sized geographically and include corresponding specific ‘ appropriate
associated measures which are to be implemented. The Russian Ministry of Natural
Resources may have as much to say in the matter as the Ministry of Foreign Affairs, however.
Norway thus likely stands a good chance of obtaining PSSA designation from the IMO as
long as the size and placement of the PSSA is reasonable and the ‘appropriate associated
measures are reasonable. Through no official statement from the U.S. State Department has
yet been requested, indications are that they remain somewhat reserved, since al the
protective measures can be achieved without the use of a PSSA. %

%8 International Convention on Civil Liability for Oil Pollution Damage, 29 November 1969,
(CLC), New Directions, Val. I1, (1973), p. 602; International Convention on the
Establishment of an International Fund for Oil Pollution Damage 18 December 1971, (Fund
Convention), New Directions, Val. I1, (1973), p. 611. Protocol of 1992 to Amend the CLC,
in force 1996 with 57 State Parties, 29 February 2000. Protocol of 1992 to Amend the Fund
Convention, in force 1996 with 53 State Parties, 29 February 2000. Both Protocols of 1992
aswell asinformation concerning ratification obtained from the Oil Pollution
Compensation Fund, 4 Albert Embankment, London SE1 7SR, 18 October, 1996. Russiais
a Party to both the 1992 CL C Protocol and the 1992 Fund Protocol, current to 31 August,
2004. See http://www.imo.org.

% Roach, J. Ashley, Office of the Legal Adviser, U.S. State Department, Washington D.C.,
U.S. ‘Telephonic Interview’ 23 February, 2005.
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Correspondingly, it would seem possible to extrapolate the same possibility for both
Russia and Japan in their respective maritime zones in the Okhotsk Sea should
‘reasonableness be the focus. Interestingly, two ‘Areas to be Avoided'® were aready
adopted by the Soviet Union in the Okhotsk Sea, one as early as 1967. The first governs the
waters off Cape Terpeniya, Sakhalin,® as well as an area around the Tjulenia Island, south of
Cape Terpeniya.®® Ten years later the fourth Kuril Strait and Proliv Bussol became a PSSA
‘avant la lettre’.* In the Kurils the ‘Etorofu Strait' (‘Friza Strait’) was a point of conflict
between the Soviet Union and the U.S. vessels in late 1984 and the Golovnina Strait in mid-
1986.** The Etorofu Strait separates the Habomais islands, occupied by the Soviet
Union/Russia and claimed by Japan, and the Golovnina Strait separates two other southern
Kuril islands, occupied by the Soviet Union/Russia and claimed by Japan.® For both the U.S.
claimed transit passage under LOSC Part 111, and the Russians innocent passage including
under LOSC Part 11, while the Russians claimed the fourth Kuril strait as the only strait used
for international navigation.*® The Korea, Tsugaru and Soya Straits into the Sea of Okhotsk,
as well as the Tartar Strait, al are subject to restricted access.®” This means that international
tanker traffic must presumably utilise the fourth Kuril strait.

The above has focused chiefly on vessel-source pollution. In the Barents Searelated to
pollution from marine hydrocarbon installations, though Russia has been invited by Norway,
it has not yet become a party to the regional Convention for the Protection of the Marine
Environment of the Northeast Atlantic® (OSPAR). This governs pollution from offshore
platforms, dumping, and land-based sources, and deals with quality control and protection of

%0« Recommendation on Establishing Traffic Separation Schemes and Areas to be Avoided by
Ships of Certain Classes IMO Resolution A.161(ES.1V)). See Peet, G. ‘Particularly
Sensitive Sea Areas— A Documentary History,” The International Journal of Marine and
Coastal Law, Vol. 9, 471.

3 |bid. IMO Resolution A.284(V111).

% The former was intended for protection of the marine environment, and the |atter was a
reservation for breeding sea bears and beavers. An attached economic value was also
claimed for the latter coastal region. These areas in the Okhotsk Sea along with a French
areawerethefirst two PSSA’s ‘avant la letter.’

% Peet, G., ‘Particularly Sensitive SeaAreas', 472-3. This areawas to be protected by Traffic
Separation Schemes and was first proposed in 1977 (Navigation Committee (NAV) XX/10
and adopted in 1978 Marine Safety Committee (MSC) XXXVIII).

% See Roach J. and R. Smith, Excessive Maritime Claims, (Newport, Naval War College,
1994) Vol. 66, pp. 191-4, and 224-5, footnotes 55 and 56.

% See Roach J. and R. Smith, United States Responses to Excessive Maritime Claims, (The
Hague, Martinus Nijhoff Publishers, 1996) pp. 312-19.

% bid.

3" Caminos, H., ‘The Lega Regime of Straitsin the 1982 United Nations Convention on the
Law of the Sea’, Recueil Des Cours — Collected Courses of the Hague Academy of
International Law, Vol. 205, (1987), p. 208.

3 See http://www.ospar.org. Thistreaty in force the 25 March 1998 replaces the Convention
for the Prevention of Marine Pollution from Land-base Sources, ILM, Vol. 13, p. 353,
(1974), and the Convention for the Prevention of Marine Pollution by Dumping from Ships
and Aircraft, ILM, Vol. 11, p. 262, (1972), both governing the Barents Sea.
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biological diversity.* Ratification by Russia would move the scope of application of OSPAR
eastward to also encompass the Russian Barents Sea. Similar provisions are aso lacking for
the Okhotsk Sea

In implementation of OSPAR by Norway in the Norwegian Barents Sea hydrocarbon
exploratory and production activities are strictly regulated starting with a comprehensive
environmental impact statement. A general ‘0 discharge’ policy during exploratory drilling is
required. Drillmud is reinjected, while a maximum of 5% of cleaned drillwater is permitted
discharged. Some discharge of drillmud from the top hole section is aso alowed in
biologically non important areas. Trawler safe seabed installations are envisioned utilised,
minimising the use of surface installations. As noted, an integrated Norwegian management
plan is expected in 2006 to facilitate economic activity and maintain the qualify of the
environment. This is drafted by an interministerial planning group, led by the Ministry of the
Environment, and will be based upon comprehensive surveys and assessments of
environmental impacts. This also covers environmental developments related to offshore
platforms It will set forth tools for management and minimising impact, and set standards for
zoning and economic activity in areas according to ecological function, environmenta value
and vulnerability. Co-operation with Russian experts is planned on setting ‘ecological
standards for the Barents Sea. Russia would do well to implement similar measures as
Norway in the Okhotsk Sea governing offshore platforms, and also the Russian Barents Sea
when relevant to the industrial development. This would not necessitate an international treaty
but could be implemented under domestic legislation as part of the management plan.

3. Conclusions

In conclusion, more information is needed, but certain marine areas in the Okhotsk Sea
aready may be indicated possibly needing special environmental coverage related to
international shipping due to their sensitivity. These would encompass but not be limited to
the grey whale habitats, productive fishing grounds, the eastern shore of Sakhalin, the Tatar
Strait, and zones around offshore platforms. Specific areas may include Aniva Bay in
southern Sakhalin, Molikpak, and Piltun Lagoon. Other areas may likewise come into risk
through ongoing hydrocarbon developments. Special coverage from the effects of
international shipping Russia and Japan may accomplish through attempting to designate
various of these areas as PSSA'’ s through the IMO or even SPMA's as relevant. Or Russia and
Japan may decide to utilise traditional measures including under MARPOL 73/78, and
SOLAS Re. V/10 and IMO Assembly Resolution A.572(14) under the IMO. A third
alternative, apparently being considered by Norway for utilisation in the Barents Sea, may be
to rely on both the PSSA for sensitive marines areas, and traditional measures in areas
surrounding or in the PSSA and in part as ‘appropriate associated measures affiliated with
the PSSA. This strategy probably facilitates administration of the PSSA and is as well
politically expedient, since it alows the PSSA to remain smaler and possibly more

% Other relevant regional treaties and processes covering air pollution, and radioactive clean
up can be viewed in Henneland G. and A.K. Jargensen, Implementing international
environmental agreementsin Russia (Manchester, Manchester University Press, 2003), pp.
74-5. For company solutions see R. Dean and M. Barry, ‘A Conflict of Interest for Russia
Offshore Qil vs. the Problems of Environmental Regulation’, (eds. M. Nordquist, J.N.
Moore, and A. Skaridov) International Energy Policy, the Arctic and the Law of the Sea, p.
213.
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reasonable sized with a *buffer zone' controlling its periphery. That traditional measures are
taken in part as ‘ appropriate associated measures would have the benefit that they are known
under law of the sea. The way stands open for Russia and Japan to do the same. Regarding
pollution from offshore platforms, Norway is implementing strict measures under OSPAR in
the Norwegian Barents Sea. Russia using these as a model could do the same in the Okhotsk
Sea and the Barents Sea when relevant, independent of atreaty.

11



Eervian-Noneegian oif and gas Confirence

OKHOTSK SEA
HYDROCARBON FIELDS
AND PROSPECTS

LEGEMND

oot m
oo W | daithin the Belds only
0TS A Shoner | : |
Figldg;
jae and gag-conderaaie
calig as-condansale
an
Procpeciva S ciusa

Figure1 Hydrocarbon Developments - Okhotsk Sea™

“0 Obtained from Russian-Norwegian Oil and Gas Conference, 25-26 January 2005,
‘Hydrocarbon Potential of the Russia Continental Shelf — Barents, Kara, Far East and Azov,
Black and Caspian Seas, K. Dolgunov, V. Martirosyan, M. Vepreva (JSC
Sevmorneftegeofizika), E. Kropp, V. Kudelkin (JSC Dalmorneftegeofizika).
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Figure 1a Hydrocarbon Developments - Okhotsk Sea
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Figure2 Gray Whales - Okhotsk Sea
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Figure 3 Okhotsk Sea - Jurisdiction and I ndigenous Peoples
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Figure4 Designated PSSA’s Globally
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Figure5 Barents Sea

Area proposed designated as PSSA in northern Norwegian Sea and the Barents Sea, indicated
by a red line. Areas given in red hachure are of high environmenta vulnerability. Sectors
indicated in grey are suggested Traffic Separation Scheme. Obtained from Figure 10.1., Det
Norske Veritas, Report No. 2002-1621, p. 112. Please note that distances appear in kilometre
(km.). 1 nm. equals 1.852 km. Thus, 100 km. on the chart equals approximately 54 nm.
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Figure6 Norwegian Management Plan - Barents Sea
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Figure 7 Radioactive Sour ces - Barents Sea
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