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Foreword by the organizers

Therealization of Farmers Rightsis a cornerstone in the implementation of the International Treaty
on Plant Genetic Resources for Food and Agriculture, asit is a precondition for the conservation and
sustainable use of these vital resourcesin situ as well as on-farm. According to Article 9 of the
Treaty, the responsibility for implementing its provisions on Farmers Rights lies with national
governments. At the First Session of the Governing Body of the Treaty in Madrid, June 2006,
Norway proposed that afollow-up to Article 9 on Farmers' Rights be considered by the Bureau of
the Governing Body for possible inclusion at the Second Session. This proposal was widely
supported. At its meeting in November 2006, the Bureau decided to include the implementation of
Article 9 as an item on the provisional agenda for the Second Session of the Governing Body to the
Treaty. To prepare for the discussions under this agendaitem, Norway took the initiative to conduct
an informal international consultation. The consultation took place in Lusaka, Zambia, 18-20
September 2007 and was co-hosted by the Zambia Agricultural Research Institute, Ministry of
Agriculture, Food and Fisheries, Zambia; the Ministry of Agriculture and Food, Norway; and the
Fridtjof Nansen Institute, Norway.

The informal international consultation gathered 27 participants from 20 countries and most regions
of the world. They all participated in their personal capacities, coming from various backgrounds,
including ministries of agriculture, gene banks, research institutions, farmers’ organizations and non-
governmental organizations. The consultation consisted of six sessions, each starting with brief
introductions by some of the participants, with the main emphasis on the discussions. First came a
discussion of the contents of Farmers’ Rights, seeking to establish a common ground of
understanding. Following from this, farmers’ contributions to the conservation and sustainable use of
genetic resources were highlighted and discussed. In this context the participant group visited a
nearby farming community, to learn about farmers’ experiences and reflections as related to
Farmers Rights. The next topic addressed the current state of realization of Farmers’ Rights and key
issuesin thisregard. On this background, issues related to implementation of Farmers' Rights at the
national level were discussed, with particular emphasis on how stakeholders can join forces and how
resources can be pooled. Finally, considerable time was devoted to discussing what the Governing
Body can do to promote the realization of Farmers Rights.

One aim of the consultation was to identify key-issues of importance for the implementation of
Farmers Rights and to facilitate a process towards the realization of Farmer’ Rights by the national
governments, while acknowledging Farmers' Rights as vital for present food security and the future
of our agricultural plant genetic heritage. On the basis of the discussions and by taking account of
comments from the participants, Norway and Zambia prepared an input paper to be submitted to the
Governing Body for consideration at its Second Session.

Co-chairs of the consultation were Mr Godfrey Mwila of the Zambia Agricultural Research Institute
and Ms Grethe Helene Evjen of the Ministry of Agriculture, Norway. Ms Regine Andersen of the
Fridtjof Nansen Institute, Norway, facilitated discussions. Ms Gunnvor Berge, Member of the
Council of the Centre of Genetic Resources, Norway, and Associate Professor at Noragric,
University of Life Sciences, Norway, has compiled this report together with Ms Regine Andersen.

The report starts out with a summary of results from the consultation (Part 1). Part 2 summarizes
introductions and discussions under each topic dealt with during the consultation, and provides
insight into the shared understandings, experiences and ideas on how to protect and promote
Farmers Rights. Part 3 isa collection of the papers presented at the consultation. The programme of
the Lusaka Consultation and the list of participants can be found in the annex.



2. The participation of farmersin the discussions and work of the Treaty is crucial for the
realization of Farmers Rights. Through its Secretariat, the Governing Body could facilitate
the involvement of farmers’ organizationsin its work related to the realization of Farmers
Rights. This could be done through various measures, such as. (1) encourage parties to
include representatives of farmers organizations in their delegations and invite regional and
international farmers’ organizations to participate as observers; (2) encourage inputs prepared
by farmers’ organizations on their perspectives related to Farmers Rights, to be compiled
into working documents for the Governing Body; (3) organize consultations prior to sessions
of the Governing Body to elicit farmers’ perspectives on agendaitems related to Farmers
Rights; (4) compile farmers views on agenda items of Governing Body sessions through
guestionnaire surveys, to be made into working documents for the Governing Body; and (5)
involve regional and international farmers’ organizations in any working group on Farmers
Rights.

3. The Governing Body may encourage the Contracting Parties to submit reports on the
realization of Farmers Rightsin their countries. For this purpose it should request the
Secretariat to develop areporting format and to monitor the reporting process. The
Governing Body may consider country reports on the realization of Farmers' Rights at its
regular sessions.

4. The Governing Body should guide and assist Contracting Parties in their implementation of
Article 9 and related provisions.

5. The Governing Body could develop guidelines on the realization of Farmers' Rights at the
national level, with particular emphasis on how Farmers Rights can be realized through
relevant provisions of the Treaty. It is recommended that this be done through an ad hoc
Working Group, which could be converted into a permanent Working Group to support the
Governing Body in assisting Contracting Parties in their realization of Farmers Rights. The
process should be transparent, participatory and inclusive.

6. The Governing Body should address the immediate importance of mobilizing funds within its
funding strategy to facilitate implementation of the Treaty, with particular emphasis on the
realization of Farmers Rights. This could include the development of financial mechanisms
to attract donors, and review of the voluntary payments system with aview to broadening the
mandatory payment in the benefit-sharing mechanism in accordance with Articlel3.2 d ii.

7. The Governing Body could organize documentation, sharing of experiences and highlighting
good practices and challenges through an agreed reporting framework. The framework for an
information management system could also be devel oped.

8. The Governing Body could organize aworld forum on Farmers' Rights to create awareness
on the importance of these rights and encourage the sharing of experiences on progress made
and remaining challenges. Such aforum could be developed through a consultative process
from the local, viathe national and regional, and up to the international level.

1.4 Issues to be addressed

In addition, there was general consensus among participants on several additional important issues
that could be addressed to realize Farmers Rights.

1. Promoting awareness on the importance of Farmers' Rights and related issues as provided
under the Treaty. In this context there is a need for recognition of the importance of cultural
traditions in the conservation and sustainable use of plant genetic resources for food and
agriculture within the traditional farming sector.
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. Taking measures to provide space for farmers customary practices related to plant genetic

resources for food and agriculture. In this context there is a need to consider how legal,
commercia and technological measures that restrict customary use of plant genetic resources
for food and agriculture can be assessed and amended in order to provide sufficient space for
farmers’ contributions to plant genetic diversity in agriculture.

. Linking the realization of Farmers Rights to the implementation of related Articles of the

Treaty dealing with the conservation and sustainable use of Plant Genetic Resources for Food
and Agriculture (Articles 5 and 6), with the implementation of the Global Plan of Action for
the Conservation and Sustainable Use of Plant Genetic Resources for Food and Agriculture
(Article 14), with national commitments, international co-operation and technical assistance
(Articles 7 and 8), and with benefit-sharing and the funding strategy (Articles 13 and 18).

. Recognizing the diversity of seed production and distribution systems, ranging from very

formal to very informal activities, in order to promote balanced policy and legal frameworks
and cooperation between actors and activities: these are all important elementsin the chain of
seed production and supply.

. Requesting national public institutions, through the respective Contracting Parties, and

international gene banks to report back on what material has been provided to farmers, and
how these institutions work to create awareness among farmers on what is available to them.

. Collecting information on materials and associated knowledge obtained from farmers and

used by private and public organizations in breeding processes, at the national and
international levels.



Part 2: Summary of presentations and discussions

This part of the report provides a detailed summary of the presentations and discussions at the
consultation. It is designed to give an overview of the background to Farmers Rights, aswell as of
experiences with their realization, and ideas on how to promote these rights at the national and
international levels.

At the opening ceremony of the consultation, Mr Moses Mwale of Zambia Agricultural Research
Institute, gave the welcome address on behalf of the Director, and Ms Moosho M. Imakando,
Programme Officer of the Embassy of Norway in Zambia welcomed the participants on behalf of the
Ambassador. Both stressed the importance of Farmers' Rights for the conservation and sustainable
use of plant genetic resources for food and agriculture. In her opening address, Ms Angela Hilmi,
Senior Officer of the Secretariat of the International Treaty on Plant Genetic Resources for Food and
Agriculture, highlighted central elements of Farmers Rights, their importance for the
implementation of the Treaty, and types of action that the Governing Body may initiate to promote
compliance with its provisions, including those on Farmers' Rights.

Ms Grethe Evjen, Senior Adviser of the Ministry of Agriculture and Food, Norway, gave an
introduction about the consultation, before Mr Godfrey Mwila, Principal Agricultural Research
Officer of the Zambian Agricultural Research Institute under the Ministry of Agriculture, Food and
Fisheries, Zambia, invited the participants to present themselves and exchange views on their hopes
and expectations for the workshop. It was noted that participants hoped the consultation would
provide substantial input to the Governing Body, that consensus could be reached on central aspects,
and that common ground for necessary action could be developed. They hoped to share experiences
and learn more about Farmers' Rights and how to promote them, and they wished to ensure that
Farmers' Rights are addressed within the context of farmers’ basic needs. Thanks not least to the
active engagement of the participants, these expectations were all met in the course of the
consultation.

2.1 Understanding Farmers’ Rights

The first session was devoted to mapping different perceptions and identifying elements of a common
ground of under standing regarding the contents of Farmers' Rights. As an introduction to the
discussion, Ms Regine Andersen (Senior Research Fellow of the Fridtjof Nansen Institutein
Norway) gave a presentation based on the findings from the Farmers' Rights Project, an
international project aimed at supporting the implementation of Farmers' Rights under the Treaty”.
As part of the ensuing discussion, Mr Bert Visser (Director of the Centre for Genetic Resources, the
Netherlands, CGN) presented a paper he had written together with Mr Niels Louwaars, Senior
Policy Officer of the CGN. A summary of the two presentations is provided here, followed by a
summary of the discussion.

Regine Ander sen highlighted the crucial importance of Farmers Rights for the conservation and
sustainable use of plant genetic resources for food and agriculture in general and for poverty
eradication in developing countries. She explained that the idea of Farmers Rights emerged from
the debate on intellectual property rights to plant genetic resourcesin the early 1980s, and how it
was addressed in the FAO during the negotiations related to the 1983 International Undertaking on
Plant Genetic Resources, the first documented mention being in 1986. Farmers’ Rights were first
recognized internationally by the FAO Conference in 1989 (Resolution 5/89) and are now part of the
International Treaty. Article 9 is devoted to Farmers Rights and recognizes the enormous

! For more information about the Farmers’ Rights Project, see www.fni.no/farmers/main.html
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contribution of farmersto genetic diversity. It goes on to state that the realization of Farmers' Rights
isthe responsibility of the countries. Certain measures are suggested, covering the protection of
traditional knowledge, equitable benefit-sharing, participation in decision- making and the rights of
farmersto save, use, exchange and sell farm saved seed. These are only suggestions and no
definitions. Also other provisions are relevant for Farmers  Rights, among them Articles 13.3 and
18.5 on benefit-sharing and funding strategy, which stipulates that resources should flow primarily
to farmers who contribute to the conservation and sustainable use of plant genetic resources.

From the history and present perceptions on Farmers Rights, two perspectives are prevalent: the
ownership approach and the stewardship approach. The ownership approach stems from the debates
under the Convention on Biological Diversity and can be seen as a reaction to the emergence of
intellectual property rights. It refersto the right of farmers to be rewarded for genetic material
obtained from their fields and used in commercial varieties as incentives for further maintenance of
these resources. Access and benefit-sharing legislation and farmers' intellectual property rights are
suggested as measures. The stewardship approach (the term refers to the maintenance and innovation
of genetic resources) stems from perceptions from the early days of FAO negotiations where
Farmers Rights were discussed not as individual or community rights, but as the rights of entire
peoples. This approach refers to the rights that farmers must be granted to enable them to continue as
stewards and innovators of genetic diversity. Theideaisthat the legal space required for farmersto
maintain this role must be upheld or expanded, and that farmers must be rewarded and supported for
their contribution to the global genetic pool. It is probably possible to combine the two, but thereis
also alatent conflict between them. For the purpose of implementing of the International Treaty, the
stewardship approach represents a guiding principle. Countries wishing to follow the ownership
approach are advised to ensure that thisis also in line with the stewardship approach.

Based on a broad international survey on Farmers Rights, the lowest common denominator of
shared understanding comprises three elements: (1) farmers’ customary rightsto save, use, develop,
exchange, and sell plant genetic resources; (2) their legitimate rights to be rewarded for their
contributions to the global genetic pool; (3) their rights to participate in decision-making on these
issues. Following from these three ‘minimum’ elements, along list of required action measures can
be, including the following: assessing and amending legislation that restricts farmers' legal space;
creating support mechanisms and scaling up support activities for farmers; creating awareness
among farmers and decision-makers on the importance of farmers’ participation in decision-making
regarding Farmers Rights.

Bert Visser noted that Farmers' Rights originate from differing motivations:
1. equity between the users in the North and the suppliers of genetic resources in the South;
2. codification of the “law of the land” regarding seed handling, which is necessary because of
encroaching (intellectual property rights and seed) regulations,
3. making a contribution to the conservation of genetic resources;
4. baancing of intellectual property rights;
5. amoral right related to traditional knowledge pertaining to genetic resources.

A certain level of agreement may exist between many stakeholders and Contracting Partiesto the
Treaty on several interpretations of the concept of Farmers' Rights. Such consensus appears to
include the following aspects:

1. Implementation and operationalization of Farmers Rightsisanational responsibility.

2. Farmers rights should not be considered aform of intellectual property rights, but in stead
represents a far broader concept of recognition of the contributions of farmers, protection of
farmers’ knowledge and seed systems, and involvement of farmersin decision-making, in
addition to the right to benefit-sharing.
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3. Farmers rightsin the context of the International Treaty are group rightsin awide sense,
since they refer to the contributions of local and indigenous communities and farmers of all
regions of the world, particularly those in the centres of origin and crop diversity, and since
access and benefit-sharing have been de-linked in its Multilateral System.

4. Benefits shared in the context of the Multilateral System of the International Treaty should
primarily, directly and indirectly, flow to farmers, who conserve and sustainably utilize plant
genetic resources for food and agriculture.

5. Therefore, the Governing Body and the Contracting Parties have the responsibility to develop
the funding mechanism of the International Treaty in such away that it maximally reaches
farmers, both as compensation and as a condition for continued contributions to the
conservation and sustainable development of plant genetic resources for food and agriculture.

Although the International Treaty declares Farmers Rightsto be a national responsibility, the
Governing Body still has arole to play in guiding the operationalization of these rights at the
national level, given the current lack of experience and the many challenges still facing the
implementation of farmers' rights. In particular, further study is needed on the negative effects of
intellectual property rights and access and benefit-sharing regimes on local seed systems. Ways to
mitigate and prevent such effects should be explored.

Discussion:

For farmers, their way of lifeisintrinsicaly linked to access to land, water, and other input factors
such as labour, knowledge, and technology, in addition to seeds and other propagating material.

This might be one of the reasons why it has been difficult to reach a common definition of Farmers
Rights that easily communicates with farmers and other relevant groups. Participants agreed, while it
isimportant to recognize the broader context, it isimportant to focus on Farmers’ Rights as set out in
the International Treaty on Plant Genetic Resources for Food and Agriculture. That said, it isalso
important to embed the realization of Farmers' Rightsin the realities and needs of farmers.

Participants at the consultation held varying views on the content of Farmers' Rights. However, also
acommon views were developed during the discussion. Participants felt that the emphasis on the
implementation of Article 9 needed to be seen in context with the implementation of related
provisions of the International Treaty which are central for the implementation of Farmers’ Rights—
and for which Farmers Rights are crucial, in order to ensure their implementation. In particular, the
interlinkages with the following Articles were emphasized:

e Article5 on Conservation, Exploration, Collection, Characterization, Evaluation and
Documentation of Plant Genetic Resources for Food and Agriculture
Article 6 on Sustainable use of Plant Genetic Resources
Article 7 on National Commitments and International Co-operation
Article 8 on Technical Assistance
Article 13 on Benefit-sharing in the Multilateral System
Article 14 on the Global Plan of Action
Article 18 on the Financial Resources

In addition it was suggested to explore with other international bodies, including human rights
bodies and bodies working for indigenous peoples’ rights, how to join forces for the implementation
of Farmers' Rights.

There was broad consensus that the objective of Farmers' Rightsisto maintain diversity for the
benefit of farmers — and ultimately for the benefit of humanity. Furthermore, upholding and
widening legal space for farmers to continue their contributions to the global genetic pool is vital to
the implementation of the International Treaty as well as to food security in the world, and most
urgently among the poor. For this purposeit is important to balance the formal and informal seed
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sector in terms of legislation and policy, and in this context also to take into account the spectrum
from very informal to very formal activitiesin terms of seed production and distribution systems.
Farmers Rights should be understood on the basis of farmers’ practices. It was stressed that farmers
participation in decision-making on thistopic —at all levels—iscrucial.

2.2 Farmers’ contribution to the conservation and sustainable use of
crop genetic resources

The objectives of the Second Session were to highlight how, more exactly, farmers contribute to the
conservation and sustainable use of plant genetic resources for food and agriculture, and to start the
discussion of steps needed at the national level to ensure the continuation of this contribution.
Experiences from three regions were presented by Mr Algjandro Argumedo (Director of the
Quechua-Aymara Association of Sustainable Livelihoods, Cuzco, Peru), Mr Pratap K. Shrestha
(Executive Director, Local Initiatives for Biodiversity, Research and Development, LI-BIRD, Nepal)
and MsWilhelmina, R. Pelegrina (Executive Director, SEARICE, the Philippines). These
introductions wer e followed by preliminary discussions before the group visited a near-by village to
learn from the farmers there about their own experiences.

Algjandro Argumedo gave an introduction on Andean farmers’ contribution to potato diversity in
the world, aswell asto diversity in other crops. In Peru, farmers have developed complex, dynamic
systems of farming, using crop diversity to adapt to recurrent changes in climate. Thisis due to the
El Nifio phenomenon, which has been known for hundreds of years, resulting in dynamic systems of
crop adaptation to such change. Diversity maintenance creates resilience in these farming systems.
Global change makesit increasingly important to maintain these systems, which are extremely
valuable in light of the current rapid climate changes. As custodians of agricultural biodiversity, the
maintenance of these vital resources depends crucially on farmers.

Argumedo highlighted that culture cannot be separated from the discussions on genetic diversity and
the future. In his culture, potatoes are at the heart of everyday life, asin spiritual rituals. Genetic
resources are more than food. However, with globalization, the situation for farmersis rapidly
changing. New legislation, particularly trade laws, have impacted on small-scale communities and
reduced collective rights, such as land rights, in turn affecting land use and genetic diversity in the
fields. Collective land rights have functioned well for hundreds of yearsin Indian communities, but
are now increasingly replaced by other types of laws. It is evident that trade agreements have given
more power to very small elites. In recent years new technologies, including GMO, have come to
represent a huge challenge for small-scale farmers seeking to maintain plant genetic diversity. It is
thus particularly important to promote local economies based on diversity and to encourage
customary uses of seeds, and as necessary amend legislation for this purpose. Farmers’ Rights
should basically be developed on this fundament. In Cuzco, erosion in potato varieties was a huge
problem until recently. In the meanwhile farmers have repatriated approximately 300 potato varieties
from the Cuzco Potato Park, and thus brought diversity back into the fields. Thishasled to arevival
of traditional practices associated with the repatriated potato varieties aswell as of cultural life. Thus
the revived potato varieties add to diversity not only in terms of genetic resources, but in terms of
culture and knowledge. Thishasin turn led to empowerment among farmers, not least due to the fact
that many of the old varieties are now back in the hands and fields of farmers.

Pratap K. Shrestha presented a paper on experiences from Nepal. He told that some 80 percent of
the people of Nepal depend on farming for their livelihoods, and that a majority of these cultivate
and use awide diversity of local crops and crop varieties. They are custodians and innovators of
these resources which contribute to food security in the country. Shrestha showed beautiful pictures
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from Nepal, illustrating the rich cultural and genetic diversity and the complex farming systems on
which this all depends. Several measures have been initiated to implement Farmers' Rightsin Nepal
at farming community level. Shrestha explained how community-based mechanisms for the
implementation of Farmers' Rights have been devel oped, involving the Nepal Agricultural Research
Council, farming communities, Bioversity International, donor agencies and at the initiative of his
own organization, L1-BIRD, including:

e developing community biodiversity registers for plant varieties as a mechanism for
documentation and registration of community plant genetic resources and associated
knowledge to establish Farmers Rights to these resources, i.e. ownership, and access to and
benefit sharing from the use of the genetic resources,

e promotion of community seed banks, established and managed by the farming communities
themselves, as a mechanism to secure seeds within the hands of farmers, promote on-farm
conservation and facilitate access and benefit sharing;

e modelsfor community participation in decision-making on issues of on-farm conservation
and utilisation of plant genetic resources, such as value addition, marketing, and participatory
plant breeding, which have been an important instrument in the efforts to promote Farmers
Rights;

e promoting Participatory Plant Breeding (PPB) and farmers’ breeding to broaden the genetic
base, increase choices of plant varieties and establish Farmers' Rights over new varieties;

e some plant varieties resulting from this work have proven particularly successful, and have
been formally registered, establishing ownership;

e using avalue chain approach, for marketing of local plants and plant products, asa
mechanism for creating economic incentives for on-farm conservation of community genetic
resources;

e capacity building of farmers and farming communities by supporting rural institutions and
involving all farmers of the community in the decision-making process,

¢ linking community actions on conservation and utilization of plant genetic resources with
policy lobbying and change. For example LI-BIRD contributed in the formulation of
National Agricultural Biodiversity Conservation Policy, and is contributing to the review of
the Plant Variety Protection and Farmers Right Bill and the Access and Benefit-Sharing Bill
ensuring provisions for Farmers Rights,

e establishing a Community Biodiversity Fund for the realization of Farmers Rights.

These efforts have proven to increase access to good seed and propagating material, add value to
plant varieties, improve the marketing potential, empower farmers and farming communities to
participate in the decision making process, bring policy changes as well as to ensure recognition of
the contribution of farmers to food security.

Wilhelmina R. Pelegrina presented a paper on experiences from Bhutan, Lao-PDR, Thailand,
Philippines and Vietham where SEARICE has carried out extensive work to support and promote the
realization of Farmers Rights. Her presentation provided insightsinto the differing framework
conditions for the realization of Farmers Rightsin countries as diverse as these, particularly in terms
of political systems and histories. Nevertheless, many features are common. For example, farmers
systems for the conservation and sustainable use of plant genetic resources are in constant
development, driven by environmental challenges, consumer preferences, cultural motivation and
not least the farmers’ own expertise. Thisisthe foundation for farmers contributions to the global
genetic pool, and thus an important basis from which to derive Farmers' Rights.

Pelegrina gave arange of examples of farmers who maintained and developed large numbers of
plant varietiesin their fields in the various countries. She stressed that farmers are often breeders and
innovators of plant genetic diversity. In this context she spoke of the comprehensive participatory
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plant breeding efforts carried out by SEARICE, which have borne considerable fruits. For example,
farmersin North Cotabato, the Philippines, have developed 120 varieties of rice of local adaptation
and preferences, which are considered to perform better than the commercia varieties offered to the
farmers. In the Mekong Delta, similar efforts are carried out to strengthen farmers’ seed systems, and
esteemed by local government authorities as an important mitigating measure to counter the
potential negative effects of trade liberalization for the rice industry. Pelegrina aso highlighted that
the legal space for farmers customary practices in the countries where SEARICE isworking is
rapidly decreasing. She stressed how important it is to safeguard and extend legal space by
reviewing current national seed laws, biosafety regulations and other laws and regulations in order to
protect farmers customary rights to save, use, exchange and sell seeds.

Sugiono Moeljopawir o (Senior Staff Scientist, Indonesian Centre for Agricultural Biotechnology
and Genetic Resources Research and Development, Ministry of Agriculture, Indonesia) had prepared
a presentation for the ensuing discussion, and focused on the relations between farmers and breeders.
In Indonesia, a balance has been sought between the formal and informal seed sector by allowing
differing criteriafor variety release. For the formal sector, DUS-criteria are used (Distinct, Uniform
and Stable); for the informal sector, VCU-criteriaare used (Value for Cultivation and Use).
Furthermore, legidlation stipulates that professional breeders must apply for access to land races and
farmers' varieties, and must ensure arrangements for equitable benefit-sharing before such varieties
are used in commercia varieties. On the other hand, farmers are not allowed to share seeds of
protected plant varieties, although they can use farm-saved seed on their own holdings. As aresult of
these and other measures, improved local varieties have been released by farmers, and breeders have
increased the rate of variety release, Moeljopawiro explained. To date, some 280 land races and local
varieties have been rel eased.

Leontino Taveira (Advisor, Ministry of Agriculture, Livestock and Food Supply, Brazil) followed
up on this and explained the situation in Brazil, where varieties can be released for sale if they are
registered in the National Cultivar Registry. This can be obtained by simply filling out aform, and
paying a 75 dollars fee (no further payments are required ever again) and presenting the form to the
National Register Service. There is one more requirement for the twenty most important crop
species: to present the results of Value for Cultivation and Use—VCU trias. VCU trials normally
consist of asimple description of the main morphological characteristics of the plant, aswell as
other relevant traits, such as pest resistance, disease tolerance, productivity and any other relevant
information that there may be. Such trials are as simple as any other agricultural experiment that
compares the applicant variety with a couple of other well known varieties and could therefore be
easily carried out by any extension service agronomist.

Once thereis commercial interest in official certification of the varieties, a certification procedures
can be established for the purpose. But still, even species without the possibility to be certified can
be commercialized simply by having a Technical Responsible, usually an agronomist, guaranteeing
that the seed complies with the existing levels of seed purity and quality. Brazilian farmers can
freely exchange seed within their traditional context as established in the Brazilian seed law. Taveira
suggested that the Governing Body could stimulate countries to explore their existing legal spacein
order to provide for the registry of traditional varieties and thus enabling such varieties to be legally
and formally commercialized. Thiswould enable farmers to have an extraincome by producing
seeds.
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Vigit to Shikunu village

The whole participant group went to visit afarming community near by, the Shikunu village, to learn
about the villagers' experiences and views on issues related to cultivation, seeds and Farmers

Rights. There was a warm welcome with dance and song.

Village spokeswoman Ms Loveness enumerated all the species grown in the village and explained
the general features of agriculture in the area, where lack of water is the greatest problem. In recent
decades, there has been less rainfall, and ground water is decreasing. The farmers produce most of
their seeds themselves, but add hybrid seeds of maize from the market if they can afford to do so.
The advantage of the hybrid seeds is that the plants need a shorter maturing period than do the local
varieties. Thus, if the rains are short, the crops from hybrid seeds may have better prospects.
However, these crops have little resistance to pests and diseases, whereas the local varieties are
much stronger. Also the seeds from local crops can be stored better for the next season. For these
reasons, the farmers seek to grow own varieties as well as commercial ones—in order to spread
risks. They are careful not to interbreed local varieties with commercial ones, as they do not want the
positive properties of the local varieties to be diminished by modern varieties.

Loveness explained how the farmers select seeds for the next season and what qualities they look
for. Size isimportant. The seeds are mixed with ashes and stored in baskets to protect them from
pests and diseases. Ashes are also used as pesticides. She told about conservation farming practices,
where seeds are sown in manured soil and watered by hand in order to ensure the next generation of
plants. Seed exchangeis crucial in the farming community. The farmers exchange seeds among
themselves and with farmers from nearby and more distant villages. Most of the production is for
own consumption. If thereisasurplus, some of it isalso sold at the nearby market.

Extension services had previously functioned well but were now close to non-existent. The farmers
missed this support and requested influence on decisions related to agriculture. They appreciate help
from NGOs.

On adirect question on how they feel about Farmers' Rights as a concept emphasizing plant genetic
resources rather than other concerns, they answered that they are happy with the concept because if
these rights are realized, they will have a positive impact on their livelihood. They emphasized that
this could help improve their seeds and empower farmers, which are considered important factors for
progress. They also stressed that the seeds issue is interrelated with other issues, such as lack of
water, land rights, need for different types of livestock (they had lost many animals due to previous a
disease), difficult seed storage conditions and health issues, such asHIV.

Discussion

A central rationale for Farmers' Rightsisthe vital contributions of farmers as conservers, breeders
and users of crop diversity. Participants stressed the importance of documenting in detail how
farmers contribute to uphold genetic diversity and to adding value to local varieties of crops. Such
documentation would be central in demonstrating the crucial importance of Farmers' Rights for
farmers' further contributions to the global genetic pool.

Many participants stressed the strong link between farming societies, their culture and traditions, and
their plant varieties and the local agro-ecology. Various proposals were offered for how national or
local governments could support or build on traditional knowledge in the implementation of
Farmer’s Rights at the local level. Ideally, farmers' varieties and associated knowledge should be
documented and seeds stored in gene banks, in order to ensure that these val uable resources do not
become extinct. However, several participants expressed concern about the legal situation of the
traditional knowledge, including local varietiesin light of such documentation and collection. There
iswidespread concern that local communities should not lose control of their plant genetic resources.
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The dilemma between sharing traditional knowledge to avoid extinction — and protecting it from
misappropriation — However, some activities were suggested, :
e supporting farmersin registering their varieties as a measure to establish prior art related to
intellectual property rights
e helping to turn registersinto legal documents, while not implying that they thereby become
intellectual property rights
e preventing the spread of legal, commercial and technological measures that restrict
customary use of seeds and other propagating material.

Opinions differed as to whether the distinction between formal and informal sector was useful with
respect to the implementation of Farmers' Rights. Some argued that it ought to be an objective to
formalize all seed use and exchange, whether by farmers or by seed companies. Other stressed that
the Governing Body should balance the interests of formal and informal sector in terms of policy,
and to link the two sectors. It was also pointed out that there is a broad spectrum between the most
formal and informal activities within the seed sector, and that a more diversified picture would be
useful. Participants were concerned about farmers’ ‘legal space’, to use the term coined by Regine
Andersen in the first session: It is urgent to ensure that the rights of farmers to continue their
customary practices of saving, using, exchanging and selling their seeds are upheld and expanded.

2.3 Realization of Farmers’ Rights: status and key issues

The objectives of the Third Session were to provide an overview over the state of realization of
Farmers Rights and derive key issues to be addressed in order to make further progress. Ms Regine
Andersen (Senior Research Fellow at the Fridtjof Nansen Institute) presented highlights from an
international stakeholder survey on Farmers Rights with an overview over the state of their
realization —aswell as barriers and options. Three ensuing presentations addressed key issues
related to the four measures suggested in Article 9 for the realization of Farmers Rights. Ms Maria
Mayer de Scurrah (President of Grupo Yanapay, Peru) gave a presentation on key issues regarding
the protection of farmers' traditional knowledge (Art. 9.2.a), based on experiences from Peru. Mr
Bert Visser (Director, Centre for Genetic Resources, Netherlands, CGN) highlighted key issues
regarding equitable benefit-sharing (Art. 9.2.b), Mr S Bala Ravi (Senior Advisor, M.S
Swaminathan Research Foundation, India) spoke on key issues regarding farmers’ participationin
decision-making (Art. 9.2.c) and the rights that farmers have to save, use, exchange and sell seeds
and propagating material (Art. 9.3). Finally, Mr Arthur Nkonde (Director, Biodiversity Community
Network, Zambia) provided a civil society perspective from Zambia and Southern Africa on the
realization of Farmers Rights. On the basis of these introductions, the participants discussed issues
which could be addressed in the Governing Body.

Regine Ander sen’s presentation showed that despite the huge challenges ahead, efforts are already
underway with regard to all measures addressed in the provisions on Farmers Rightsin the Interna-
tional Treaty (Articles 9.2 and 9.3). Thisindicates that there is already an opportunity for learning
and for deriving models and success stories. The international survey highlighted that Farmers
Rights are an issue of central importance in countries where the majority of the population livesin
rural areas and bases their livelihood on farming — and particularly so when farming systems are
based on traditional varieties, asin most developing countries. In Northern countries, Farmers
Rights concern a much smaller segment of the population. The following is a brief overview over the
state of realization of Farmers' Rights according to the measures suggested in Article 9:

e Many countries of the South have taken into account the protection of farmers' traditional
knowledge relevant to Plant Genetic Resources for Food and Agriculture in laws pertaining
to the protection of biological diversity in general, in regul ations on access to genetic
resources, or in laws pertaining to indigenous peoples. Whereas such legislation is more

24



related to the ownership approach to Farmers' Rights (see first presentation of Regine
Andersen above), there are also several measures which fall under the stewardship approach.
These are typically about documentation, maintenance of the knowledge and activities
related to gene banking.

e Inthe South there are many examples of policies on benefit-sharing, normally provided for in
various forms of legidation, most notably laws and regulations on access to biological
resources. All the same, so far there have been no examples of direct benefit-sharing between
purported ‘owners and buyers of plant genetic resources for food and agriculture, as aresult
of such legislation. Farmers generally participate more or less in the sharing of non-monetary
benefits (indirect benefits), such as access to seeds, participatory plant breeding, conservation
activities, and enhanced utilization of farmers varieties. The survey shows that — for many
reasons — benefit-sharing is more promising when taking the farming communities that
actually contribute to the maintenance of plant genetic diversity as points of departure, rather
than when seeking to identify farming communities who have developed particular varieties
of plantsthat are used in commercial breeding.

e Participation of farmersin decision-making processes seems to be marginal in the South and
more common in the North. However, farmersin the North claim that their influence has
been decreasing, due to their countries’ commitments to international agreements.

e Farmers customary practices of saving, using, exchanging and selling seeds are increasingly
affected by regulations on plant breeders' rights and on the certification of seeds for sale.
Restrictions are strictest in the North, coming quite fast in Asiaand Latin Americaand are
least strict in Africa. In countries in the South there are generally wider exemptions for
farmersin regulations of plant breeders' rights than in the North.

The international stakeholder survey highlights key barriers to the realization of Farmers Rights:
lack of awareness among farmers and authorities; political and economic barriers due to the current
agricultural paradigm which is not conducive to sustainable management of plant genetic resources;
poor, weak or contradictory legisiation; external pressures on government policies; NGOs not being
sufficiently attentive to Farmers' Rights, or not creative and active enough. Capacity-building was
highlighted as central means to overcome these barriers. Several suggestions were made as to what
the Governing Body can do to assist and guide countriesin their realization of Farmers' Rights.

Maria Mayer de Scurrah gave a presentation on the issue of traditional knowledge related to plant
genetic diversity. As her point of departure, she circulated a beautiful and impressive catal ogue of
potato varieties which combines modern technology (molecular information on each plant) with
indigenous knowledge. The federation of Andean communities of Huancavelica has signed a clause
of "Informed Consent”, by which the farmers have agreed to put their varieties in a catal ogue,
knowing that this then makes the knowledge "public”. Thisisalegal clause and people find it very
important, and that it complies with the law that protects indigenous knowledge. Once in the
catalogue, a variety cannot be appropriated by third parties. Cataloguing in thisway isahighly
promising way to protect traditional knowledge from extinction and ensure its further use. Using
diversity, she stressed, is the key to ensuring the maintenance of traditional knowledge.

Experiences from Peru show that farmers' varieties can be superior to certified propagating material.
During Farmer Field School demonstrations of certified propagating material, farmers' material has
often proved to be equally good or better than the certified material. However, the seed laws of Peru
prohibit the sales of non-certified seed and propagating material, and the requirements for
certification are mostly not applicable to indigenous varieties. Thus, in practiceit is not allowed to
sell such propagating material on acommercia basis. So even though it isillegal to call indigenous
seed for "seed", according to the seed law, this shows that Peruvian farmers' knowledge of seed
production is better than the formal "science based seed system™, Scurrah stressed. Thisis further
demonstrated by farmers keeping old improved varieties that have disappeared in the formal system.
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Scurrah furthermore showed a movie from a seed fair where farmers displayed 300 varieties of
potatoes and distinguished between them.

Due to the ongoing genetic erosion, and with it, the erosion of traditional knowledge, it isvital that
traditional knowledge is protected against extinction. An important way to ensure this would be to
allow such farmers' varieties to be registered for commercial sale. Thisis not possible in Peru now,
due to strict registration rules and the genetic heterogeneity of most farmer varieties. However, as
the interest for coloured potato chips recently increased, exceptions were made for relevant coloured
potatoes, and 50 varieties were admitted in the registry. It was made clear that this was a one-time
exception, and should not become the rule.

Scurrah’s proposal is that communities should register their own varieties, and submit completed
registries to the authorities. For this effort, they should receive payment per variety and registration,
thus rewarding the cultural preservation and shared knowledge. A fund for such a purpose could be
established through the mining revenues of Peru. Such a system would ensure benefit-sharing and
the recognition of farmers’ contributions at the same time.

Bert Visser highlighted various types of benefit-sharing, monetary as well as non-monetary. For
farmers, it islikely that — at least in the context of the Multilateral System of the Treaty — non-
monetary benefit-sharing will be most important. He al so distinguished between direct and indirect
forms of benefit-sharing. Direct benefit-sharing might be realized by direct co-operation between
farmers and users of germplasm, e.g. in the context of characterization or multiplication of
germplasm. Indirect benefit-sharing might take the form of technology transfer to developing
country public sector institutes aiming at improving farmers' varieties or livelihoods. Some quick
gains can be imagined, as through the improvement of seed supply systems or the provision of local
storage facilities, whereas long-term investments will be needed for other improvements, like more
drought-tolerant crops stemming from breeding programmes.

The Treaty distinguishes three areas of benefit-sharing:

e Exchange of information, which may involve catalogues and inventories, information on
technologies, and results of research relevant to plant genetic resources. Thiswill normally
not reach farmers directly, but the development of community registers of biodiversity and
related knowledge in close collaboration with local communities, documenting their
knowledge of plants and animals can help local communities to conserve their biological
resources and facilitate community participation in access and benefit-sharing partnerships.

e Accessto and transfer of technology, including access to materials and access to relevant
technologies for the characterization, evaluation and utilization of plant genetic resources.
Thistype of benefit-sharing can benefit farmers both directly and indirectly. In particular,
access to proper breeding materials and well-adapted varieties often represents a bottle-neck
for improving livelihoods in small-scale agriculture. Technology transfer may aim at new
better-yielding varieties, new crops and varieties with different market opportunities,
varieties with improved resistances, cleaned-up varieties free from viruses, and restoration of
traditional varieties that have been lost or destroyed.

e Capacity-building, which may include programmes for scientific and technical research,
education, and training in conservation and sustainable use of plant genetic resources, and for
developing and strengthening relevant facilities. Participatory approaches, such as
participatory variety selection and participatory plant breeding fall in this category and may
directly benefit farmers.

Capacity-building involves hardware and software, infrastructure and knowledge. It represents a
very open form of enhancing options for development, increasing the potential for future adoption of
new technologies. Capacity-building is probably the most sustainable form of benefit-sharing.
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Training is acentral element of aimost all capacity-building arrangements. Benefit-sharing
arrangements should promote a structural and long-lasting relationship between stakeholders with
the aim of increasing their impact on conservation and sustainable use of plant genetic resources.
Promoting the effective use of new breeding products and production methods by farmers often
requires a strengthening of extension services and non-governmental organizations and an attitude
open to participatory approaches, to enable the optimal combination of communal knowledge with
innovations from the formal sector.

The following measures might constitute early and readily achieved improvements to facilitate non-
monetary benefit-sharing:
e the development of a Focal Point for Good Practices, also for direct co-operation with farmer
communities.
e active provision of al relevant information to agencies wishing to contribute to benefit-
sharing with farmers through non-monetary contributions.
e the strengthening of national capacities for needs assessments regarding the conservation and
utilization of plant genetic resources.

Benefit-sharing with farmers can be considered a major goal of the Funding Strategy of the Treaty.
Article 18.5 of the Treaty provides guidance as to the beneficiaries of the Funding Strategy, stating
that “priority will be given to the implementation of agreed plans and programmes for farmersin
developing countries, especially in least developed countries, and countries with economiesin
transition, who conserve and sustainably utilize plant genetic resources for food and agriculture”. In
supporting efforts at in situ management, the Governing Body may consider as priority areas to scale
up current support for farmers and local communities through novel approaches, and - in addition -
to take into account the importance of creating or enhancing markets for the products of local
diversity. Active support for the maintenance of associated local and indigenous knowledge should
be included. Support measures for in situ management should focus in particular on those crops that
are poorly represented in genebank collections, and that experience a decreasing social status and
minor attention in breeding and selection programmes. Against this background, the Ad Hoc
Advisory Committee on the Funding Strategy of the Treaty has identified alimited number of
priorities for which the funds under direct control of the Governing Body should be used for, i.e. on-
farm management and conservation of plant genetic resources, as well as capacity development.

S. Bala Ravi started out by stating that there are two fundamental requirements for the realization of
Farmers Rights at national and international levels: (1) the right to save, use, exchange and sell
farm-saved seeds and other propagating material; and (2) the right to participate in decision making
regarding the use of plant genetic resources for food and agriculture. In light of the commercial
agriculture, which drives the rapid genetic erosion world-wide, these rights are vital to create balance
between the formal and informal seed sector and thus ensure the conservation and sustainable use of
plant genetic resources. Not the leadt, it is crucia to ensure food security among the rural poor. Bala
Ravi highlighted that farmers’ participation in decision making also means participation in decisions
on benefit sharing. He expressed concern that the stewardship approach to Farmers' Rights would
not sufficiently address this element of participation. Farmers' Rights should not only be group
rights, but also individual rightsto farmer breeders, who either collectively or individually improve,
by innovation, cultivate and conserve genetic resources. He thus advocated an ownership approach
where farmers, on equitable and fair deals, are entitled for intellectual property rightsto their
varieties as much as these rights are awarded to breeders.

On this backdrop, Bala Ravi presented the salient features of Farmers' Rights provided in the Indian
Protection of Plant Varieties and Farmers' Rights Act of 2001, which isthe first of itskind in the
world in respect of Farmers Rights. The Farmers’ Rightsin this Act arise from recognition of the
fact that farmers are cultivators, conservers and breeders. The three direct rights provided in this act
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are plant breeders’ rights, Farmers' Rights and researchers’ rights. The legal scope of Farmers
Rights and Researcher’ s Rightsis different from the exception to farmers and breeders provided
under the UPOV Convention. Intellectual property protection through registration is given for
farmers' varieties (to farmer individuals, groups or communities), extant varieties and for new
varieties of plants. The extant varieties including varieties currently in commerce, in common
knowledge and farmers' varieties are given one time opportunity for registration, which iswithin a
period of three years from the date of notification of the species for registration. For commercial
varieties DUS-criteriaare used (distinct, uniform and stable), whereas relaxed DUS-criteria are
being considered for extant farmers’ varieties. All new varieties also have to satisfy novelty
requirements. A farmers variety is avariety which has been traditionally cultivated and evolved by
the farmersin their fields, or which is aland race or wild relative, about which the farmers possess
common knowledge. Farmers are granted nine rights under the act: (1) the right to save, use, sow, re-
sow, exchange, share or sell farm produced seed, including the seed of registered varieties (aslong
asthey are not sold with their brand); (2) the right to share benefits when farmers’ varieties are used
for the breeding of new commercial varieties; (3) Theright to farmers and communities to receive
reward and recognition for conserving plant genetic resources (since 2007, the Protection of Plant
Varieties and Farmers' Rights Authority has ingtitutionalized a Genome Saviour Award); (4) the
right to get adequate supply of seed of registered varieties at reasonable prices; (5) theright to claim
compensation for seeds of registered varieties that do not perform according to the agronomic
superiority of the seed claimed by breeders; (6) the right to register farmer’ s varieties including new
varieties developed by farmers; (7) in the event of an essentially derived variety developed from a
farmer’svariety, it is not allowed to commercialize this variety without consent from the concerned
farmer or farming community; (8) exemption to farmers from paying all fees related to
administrative and judicia proceedings under the Act; and (9) judicial protection to farmers against
innocent infringement of the Act.

The Indian Act provides the first comprehensive example of how Farmers' Rightsto customary uses
of seeds and participation in decision making can be realized in practice. Bala Ravi concluded that
strong Farmers' Rights are necessary in developing countries, particularly in those having rich agro-
biodiversity. The Indian act also provides for a National Gene Fund to support conservation of agro-
biodiversity.

Arthur Nkonde started out by explaining the process leading up to the 34™ OAU summit, held in
Ouagadougou (Burkina Faso), in July 1998, at which the African Model Law on the Protection of the
Rights of Local Communities, Farmers and Breeders, and for the Regulation of Access to Genetic
Resour ces was endorsed and recommended for the development of national policies and legislation.
Civil society organizations were active in this process, as well as promoting the adoption of
regulations at the national level afterwards, using the African Model Law inter alia for the
realization of Farmers Rights. Civil society organizations engaged in the area of Farmers Rights
have found that capacity-building is akey to progress. Capacity-building is particularly needed in
the following areas:

e national policy and legal framework relevant for Farmers' Rights
national programmes on plant genetic resources
therole of civil society organizations (including farmers organizations)
farmer participatory research and extension (on-farm)
education and public awareness
training and skills development among farmers
network support services (information, inputs, market channels, etc.),
ensuring financial support to agriculture (the famous 10% of national budgets)
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In view of the threat of genetic erosion and loss of related traditional knowledge, akey challenge for
civil society organizations, particularly with reference to the Community Biodiversity Devel opment
and Conservation (CBDC) programme, is to continue to sensitize, train and strengthen participatory
plant-breeding activities among resource-poor farmers to ensure the diversity of ecologically-
adapted crop landraces (farmers' varieties), asin past generations. Farmers' Rights empower
marginalized resource-poor farmers as main actorsin local farming systems. If national Farmers
Rights policy and legal frameworks are to be effective, a necessary precondition is building capacity
to support farmer organizations, government agencies, policy-makers, NGOs and private sector with
regard to technical information, skills, methods and national processes.

Discussion

The ensuing discussion dealt with many aspects raised in the introductions. An important question
was why countries have not developed regulations better adapted to their situations. When seed
legidlation in countries excludes traditional varieties from registering and thus from the official
market, it is not beneficial to farmersin the country nor to the maintenance of agricultural
biodiversity. Some participants claimed that the access and benefit-sharing systems derived from the
Convention of Biological Diversity are also based on Western law, and not on customary practices
among farmers.

Participants were impressed by the catalogue of potato varieties from the Andes that was circul ated
by Maria Scurrah de Mayer. However, concern was also voiced as to whether this information was
now available also to commercia users— without benefit-sharing arrangements for farmers. Legal
protection had been secured, Scurrah explained. Participants agreed on the importance of this
documentation work, but also expressed regret that it should be necessary to be so cautious with
such activities due to the fear of misappropriation. Thisfear basically hampers conservation work
aimed at enhancing farmers' varieties and strengthening their seed systems —which is crucial to the
future of our plant genetic heritage. On this background, opinions differed as to whether the idea of
community registering is an appropriate approach. These differences were acknowledged and
appreciated.

Funding was seen as a key issue for the realization of Farmers’ Rights. It was suggested that the
relations between Articles 9, 13 (Benefit-sharing under the Multilateral System) and 18 (Funding
Strategy) be explored with aview to their potential for supporting the realization of Farmers' Rights.
This could be an issue which the Governing Body might wish to examine further.

Participants highlighted the importance of clarifying what Article 9.3 actually contains, asits
formulation on the rights that farmers have to save, use, exchange and sell seeds and propagating
material are somewhat vague.

On the basis of this and further discussion, alist of key issues of importance for the realization of
Farmers Rights was developed — with aview to topics relevant for discussion in the Governing
Body.

Key issues related to the protection of traditional knowledge (Article 9.2.a):

e The Governing Body should encourage the recognition of farmers’ varieties through
legislation that promote farmers conservation, sustainable use, improvement and exchange of
such varieties.

e The Governing Body should encourage the development of a national framework on
information management systems for traditional knowledge, according to the needs and
piorities in the countries.

e The Governing Body should initiate the collecting of information on materials and associated
knowledge obtained from farmers and used by private and public organizations in breeding
processes at national and international levels.

29



The Governing Body should request national public institutions through the respective
Contracting Parties, and international gene banks to report back on what material has been
provided to farmers and how they work towards creating awareness among farmers on what
isavailable for them.

Key issues related to benefit-sharing related to Farmers' Rights (Article 9.2.b):

The Governing Body may wish to establish a Focal Point for Good Practices.

The Governing Body may wish to establish a Clearing House Mechanism to facilitate
contributions from donors wishing to contribute to farmers’ management of genetic
resources.

The Governing Body may wish to explore the possibilities of creating alinkage between Art.
9 and the Multilateral System (Art 13) aswell as the Funding Strategy (Art 18) on benefits to
flow to farmers.

The Governing Body should identify key priority actions from the FAO Global Plan of
Action relevant for the realization of Farmers' Rights, and prioritize action in these contexts.
The Governing Body should recognize the importance of capacity-building as part of benefit-
sharing.

The Governing Body should take actual experiences with benefit-haring (define good
practices) as point of departure for devel oping guidance on benefit-sharing.

The Governing Body should encourage awareness-raising and capacity-building on the
content of Farmers' Rights.

The Governing Body should encourage capacity-building on Farmers' Rights at the regional,
sub-regional and national levels, including inter alia the conservation and sustainable use of
PGRFA aswell as related research.

The Governing Body should encourage the strengthening of national capacities for needs
assessments

Key issues related to the participation of farmersin relevant decision-making (Article 9.2.¢):

The Governing Body should ensure that farmers are involved in itswork on Farmers Rights.
A Working Group on Farmers Rights should involve farmers and provide for exchange of
experiences.

The Governing Body should encourage participation of farmers in decision-making processes
at the national and international levels.

Key issues related to farmers’ customary practices with seeds and propagating material (Article 9.3)
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The Governing Body should address the need to uphold and develop legal space for farmers
customary practices of using, improving, exchanging and selling seeds and to monitor
development in this regard.

In order to do so, it may wish to study and evaluate (1) how policies, legislation and
technologies impact on local seed systems that in turn influence the current and future
contributions of small-scale agriculture to the conservation and sustainable development of
plant genetic resources; (2) how negative impacts can be mitigated or avoided by adjustment
of policies, laws or implementing regulations; and (3) which international initiatives may
facilitate such corrective measures. The results of such a study could be presented to the
Contracting Parties, in order to facilitate implementation of Farmers Rights at the national
level.

In these efforts, the Governing Body should recognise the diversity of seed production and
distribution systems along the spectrum from very formal to very informal activitiesin order
to promote balanced policy and legal frameworks and cooperation between different actors
and activities, which are all important elements in the seed production and supply chain.



In addition it isimportant to explore linkages between the provisions of the International Treaty with
aview to how Farmers Rights can be implemented through other legally binding provisions, and
how they can be implemented through Farmers’ Rights. In particular:

e Thereation between Article 9 and Articles 5 to 6 needs to be clarified

e Itisimportant to identify key priority action areas from the Global Plan of Action with
regard to conservation, capacity building and other measures.

e The Governing Body should establish a Working Group to clarify operational linkages
between Articles 9.2(a) and 12

e Therelation between Art. 9.3 and 12.3(e) should be clarified

e The Governing Body should address how to strengthen exchange of seeds (relation between
Articles 9, 10 and 11).

2.4 Pooling resources for Farmers’ Rights at the national level

The Fourth Session was devoted to the national realization of Farmers Rights, and focused
particularly on how to get stakeholdersto join forces and pool their resources together. Topics
included the role and contribution of NGOs; the role and contribution of breeders and researchers;
possibilities for networking and pooling resources; and support measures from the North to the
South, including development co-operation. Two introductions were given as basis for the
discussions. Mr Andrew Mushita (Director, Community Technology Development Trust, CTDT)
gave a broad-based presentation on national level measures needed to realize Farmers Rights, and
Mr Tor Skudal (Programme Co-ordinator, Development Fund Norway) emphasi zed the role and
contribution of NGOs, of breeders and researchers, possibilities for networking and the potentials
for development co-operation.

Andrew Mushita stressed that developing countries and African governments in particular, should
be pro-active in analysing and identifying short and long-term policy needs, gaps and priorities
regarding the conservation and sustainable use of plant genetic resources. Ideally, policy priority
needs should be developed within the context of signed and ratified international instruments such
like the Convention on Biological Diversity, the FAO Global Plan of Action for the Conservation
and Sustainable Utilization of Plant Genetic Resources for Food and Agriculture and the
International Treaty on Plant Genetic Resources for Food and Agriculture. Farmer’ s Rights should
be formalized through national policy and legidative frameworks, institutionalized at the national
level and implemented through specific local and national strategic action plans.

Farmer’ s Rights have been accepted by various regional and multilateral instruments, among them
the Convention on Biological Diversity, the FAO-Global Plan of Action, OAU-African Model Law
and the International Treaty on Plant Genetic Resources for Food and Agriculture. However,
implementation has been |eft to the discretion of governments, and they often have limited technical
capacity, expertise and resources. The process of formalizing Farmer’ s Rights should be facilitated
through various strategies such as:

® nationa consultative processes leading towards the development of national policies and
legidlation designed to protect Farmer’s Rights;

® amendment of existing national seed laws to incorporate Farmer’s Rights;
® developing regulations to existing Agricultural Acts;
® regional rationalization and harmonization of Farmer’s Rights policies and legislation;
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® promoting national and regiona networks for Plant Genetic Resources for Food and
Agriculture;

® developing comprehensive information systems for plant genetic resources and monitoring
the erosion of plant genetic resources,

® promoting public awareness on the value of plant genetic resources.

It iscritical to adopt an inclusive and participatory approach involving all stakeholders in the process
of national development of the required policies and legidative frameworks for Farmer’ s Rights. In
thisregard, several steps need to be taken into account in connection with pooling national resources
towards the establishment of Farmer’s Rights:

® establishing a National Co-ordinating Committee with representatives from key public,
private and civil society organizations,

® undertaking sector-specific consultations related to issues of Farmers’ Rights (agriculture,
environment, scientists, policy-makers, local authorities, farmers’ organizations, civil society,
women’ s organizations, traditional practitioners and their leaders);

® developing a White Paper on Farmer’ s Rights, receiving comments, and consulting regional
countries to ensure synergy, rationalization and harmonization;

® finalizing aFarmer’s Rights policy and legidation

It isimportant to have appropriate and competent national institutions responsible for pooling
resources towards the implementation of Farmer’s Rights, such as:

® village/community-based agro-biodiversity management committees;
® (district level agro-biodiversity management structures,

® National Biodiversity Authorities;

® National Registrar of Farmers Rights and related officers.

Co-ordination is vital, for example through:
e hbuilding national networks of farmers and improving institutional and sectoral linkages;
e co-ordinating national priority setting related to on-farm agro-biodiversity conservation and
sustainable use, accessto farmers’ varieties and benefit-sharing mechanisms;
e creating Farmers Rights information management systems and data-bases.

Finally, a central challengeisto develop national strategic action plans for the implementation of
Farmer’s Rights, which can create:
e appropriate incentive measures for the conservation and sustainable use of plant genetic
resources by farmers;
comprehensive and elaborate inventory of plant genetic resources in the hands of farmers;
o affordable, viable and acceptable alternatives for livelihood survival beyond the existing
national resource base.

Tor Skudal focused on participatory plant breeding and the farmer field school approach to
managing plant genetic resources as ways of operationalizing Farmers' Rights. He stressed how
extremely important it for devel opment cooperation to take an active role in supporting such efforts.

Participatory plant breeding and farmer field schools are two central instruments to empower
farmers. They serve to build confidence among farmers in terms of valuing their own knowledge,
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taking an active role and responsibility in the devel opment process and engaging with various actors
in lobbying for their rights. Empowerment takes place at a range of levels:
e technological empowerment — farmers gain confidence in their own skills and knowledge and
are able to build on these skills.
e economic empowerment —farmers' livelihoods are strengthened.
social/political empowerment — farmers working together in groups gain confidence to
engage with extension services, government officials, etc., to ensure their rights and accessto
services they need.

Participatory plant breeding and farmers’ field schools have further advantages with regard to
Farmers' Rights:

1. They promote traditional knowledge through use — by recognizing it and giving it
value — because it is acknowledged as an important and necessary contribution to the
breeding process.

2. They promote participation. At aminimum, farmers participate in the breeding
process, setting the goals for the breeding process and making sure that their needs
are addressed.

3. They address benefit-sharing — farmers benefit from transfer of knowledge. At the
end of the day, the farmers also get better seeds.

4. They promote the use of, and access to, plant genetic resources. Farmers participate
actively in the entire breeding cycle and can freely use and exchange these seeds.

Participatory plant breeding and farmer field schools are in this sense also good ways to pool
resources, both horizontally and vertically. By the latter is meant getting different stakeholders—e.g.
farmers, breeders, extension workers, local government officials, donors — to work towards a
common goal.

Skudal noted that, as was pointed out in several contributions earlier, participatory plant breeding
and farmer field schools are important means to combat poverty, particularly since 75 percent of the
1.2 billion poorest people in the world depend on plant genetic diversity for their livelihoods. Thus,
it should be crucial for development co-operation agencies to support such measures. Supporting
Farmers Rightsin this sense is a strategic approach for the Norwegian Development Fund in its
efforts to promote development in rural areas— and to achieve the Millennium Development Goal 1
(‘eradicate extreme poverty and hunger’). It is particularly important to support projects that take an
active approach in including all relevant stakeholders in the implementation process. Neither the
Development Fund nor NGOs can scale up nationally — only governments can do this. If
governments recognize that the farmer field school approach to managing plant genetic resourcesis
filling important gaps, they will also be recognizing the principles of Farmers' Rights.

For development co-operation agencies to engage in the promotion of Farmers’ Rights, afirst
important step is awareness-raising and information. It must be made clear that in situ conservation
and sustainable use of plant genetic resources are vital to ensure food security in this age of climate
change — to demonstrate the importance of Farmers' Rights as away to adapt food production to
climate change. It could also be relevant to find out how much financial support gene-bank
conservation and on-farm management receive respectively, as an argument to boost the marginal
share for in situ on-farm conservation and sustainable use of plant genetic resources.
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Discussion

The international stakeholder survey presented earlier showed that in all countries, stakeholders were
ableto identify other stakeholders with whom they could join forces in working for the realization of
Farmers Rights. Thereis probably a substantial potential for pooling resourcesin this sense.

The problem of legitimacy was discussed. Who are the groups, or people, who can legitimately
represent farmers? Thisis difficult to know, and farmers organizations do not always represent the
farmers themselves. Another problem with involving farmers’ organization is that they are often not
so much involved in seed issues, but tend to focus on other issuesimportant for farmers, like land
rights, accessto water etc. How can Farmers Rights be communicated in such away that farmers
unions recognize them as relevant?

Various problems with development co-operation were also highlighted, particularly the often very
short time-horizon of many projects. Developing Farmers' Rights from below requires both time and
patience. It is particularly important to anchor initiatives in national frameworks, or else they will
soon die after the NGO and/or the donor |eaves the area.

What mattersisto scale up successful activities from the local level and to the national level. Also a
national action plan could be developed on that background.

Participants agreed that current national and global trends in farming challenge, in various ways,
traditional farmers' contributions to plant genetic diversity and to sustainable livelihoods. Several
factors were presented as possible ways of upholding and strengthening Farmers’ Rights at the
national level:

e recognizing the need to protect a diverse resource base, including the diverse plant genetic
resources sustaining economic growth;

e maintaining or creating alega space allowing farmers to continue their seed-related
practices, including the right to produce and reproduce, save, exchange and sale in non-
branded form;

e promoting alocal economy based on diversity, including systems for exchange and
distribution of seeds,

e promoting conservation of local genetic resources through value addition and market
promotion;

e generating and promoting international market access for niche products from local genetic

resources,

repatriating original and old varieties from gene banks,

supporting farmers’ organizations and recognizing their legal entity;

promoting use of farmers' knowledge and skills in scientific technology and knowledge;

providing technical assistance and capacity-building for conservation;

promoting access- and benefit-sharing programmes for increased production, employment

and income focusing on benefits to farmers;

e promoting access to new plant varieties for private and non-commercial use, and developing
of new varieties,;

o facilitating access and exchange of plant genetic resources through the Multilateral System,

e supporting farmers organizations capacity to manage access and negotiate for benefit-
sharing, and generating funds

e including participatory/farmer plant breeding as part of the national breeding strategy in
order to complement institutional plant breeding;

e promoting the establishment of simple registrations procedures for seed varieties (without
fee) of value for cultivation and use;



e introducing province- and national-level awards for farmer crop breeding and production, as
away of increasing the recognition of farmers’ role in conservation and sustainable use of
Plant Genetic Resources for Food and Agriculture;

e controlling and restricting GMOs and their products that affect agro-biodiversity,

environment and human health;

providing for participation of farmersin discussions of the Governing Body;

carrying out country needs assessments;

reporting on the implementation of Farmers Rights to the Governing Body;

developing capacities at the national and local levelsto realize Farmers' Rights.

After the discussion, the Zuba ni Moto Dance Ensemble and Kamoto Community Arts performed a
brilliant theatre play on Farmers' Rights, developed specifically for this occasion and provided
participants with beautiful glimpses of the rich cultural heritage of Zambiain terms of music and
dance.

2.5 What can the Governing Body do?

The Fifth Session focused on the kind of measures the Governing Body can undertake in order to
guide and assist Contracting Partiesto the International Treaty in their implementation of Farmers
Rights. A particular concern was how to ensure a fruitful process. The first two introductions were
given by experienced negotiators and delegates to the Commission on Genetic Resources for Food
and Agriculture and the International Treaty Ms Elizabeth Matos (President, National Committee on
Genetic Resources, Angola) and Mr Eng Sang Lim (Honorary research Fellow, Bioversity
International-APO, Malaysia). Thereafter, Mr Robert Lettington (Policy and Legal Specialist,
Bioversity) gave a presentation froma legal perspective. Finally, Mr Francois Meienberg
(Programme Director, Berne Declaration, Snitzerland) and Mr Patrick Mulvany (Senior Policy
Advisor, Practical Action, Great Britain) provided an introduction from an NGO-perspective. In the
ensuing discussion, the emphasis was on clarifying various positions and identifying elements of
joint perception regarding what the Governing Body can do.

Elizabeth M atos stressed that the Governing Body should bear in mind that the mgjority of its
Contracting Parties are developing countries. The largest regional group consists of African
countries that became Contracting Parties on the expectation that the International Treaty would
support their efforts for the conservation and utilization of plant genetic resources for food and
agriculture. She also stressed that continued non-recognition of Farmers' Rights will cause further
erosion of agricultural biodiversity.

The Governing Body should, as a priority activity, support the implementation of the Farmers
Rights set out in Article 9 of the International Treaty. To ensure implementation, it can:

e Raise awareness among Contracting Parties that the need to conserve agro-biodiversity has
never been more urgent than it is today, in the face of global climate change. In some
regions, climate change is evolving so fast that adaptation of plant varietiesto changing
conditions is no longer possible, and access to varieties from other areas has become crucial.

e Recognize that genetic erosion is continuing at an alarming rate, caused principally by
increased monoculture production and by restrictive practices.

e Raise awareness among Contracting Parties that Farmers’ Rightsis not a secondary issuein
relation to the conservation of agro-biodiversity. Ensuring the rights of farmers to continue to
save, use, conserve, breed, exchange, donate and sell their varietiesis essential if they are to
be able to conserve these vita resources, for themselves and for use by others.
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e Raise awareness among decision-makers in devel oping-country Contracting Parties of the
usefulness of the plant genetic resources contained in farmers' varieties as essential raw
material for usein sustainable food production and in national breeding programmes.

The Governing Body should treat Farmers Rights as a priority, because restrictive seed legislation
combined with intellectual property rights are rapidly closing the legal space for the conservation
and use of farmers varieties. Note should be taken of the significant number of countries which
have recently taken measures to re-draft or amend their earlier restrictive seed laws, and legally
recognize Farmers Rights, such as India, Brazil, Nepal and Namibia.

Elizabeth Matos referred to the many provisions of the International Treaty which are legally
binding, and through which Farmers’ Rights can be realized. She highlighted that the Contracting
Parties, according to Article 5.2 shall, as appropriate, adopt measures to minimize, or if possible,
eliminate, threats to plant genetic resources. Here she stressed that this should mean to amend
restrictive seed laws, which are now probably the single biggest threat to the maintenance of agro-
biodiversity. Other relevant Treaty Articles are 6.2 (a), (b) and (c) on the sustainable use of plant
genetic diversity, and 12.3 (e) and (h) on access under the Multilateral System to material developed
by farmers. Here she pointed out that it should be a priority activity for the Governing Body to
provide assistance in the preparation of national legidlation.

Also Article 13.2 (on exchange of information, technology transfer and capacity building) is relevant
from a Farmers Rights perspective, as well as Article 13.3 and 13.4 (on benefits and funding
flowing primarily to farmers who sustainably conserve and utilize plant genetic resources). Article
13.5 is especially important, as it recognizes that the capacity to fully implement the Global Plan of
Action, especially in developing countries and countries with economies in transition, will depend
heavily on the effective implementation of the benefit-sharing Article (Art. 13) and on the Funding
Strategy foreseen in Article 18. Elizabeth Matos emphasized: What can the International Treaty
achieve if the Governing Body has no funds for its activities? This is particularly important in terms
of encouraging farmers to place their plant varieties in the Multilateral System. One can hardly
expect them to do so if there are no benefits to be seen. Moreover, there is support for the
conservation of ex situ collections. This is clearly an essential task, but, Matos asked, how do we
finance the other 16 points of the Global Plan of Action? It is vital for the Governing Body to
address the situation in the Funding Strategy.

Eng Siang Lim proposed that guidelines be developed for national implementation of the
International Treaty in terms of Farmers' Rights. A possible framework for such guidelines could
take as its points of departure other provisions of the International Treaty and contain:
e measures for safeguarding, promoting and improving the contribution of farmersin the
survey and inventory of PGRFA, according to Article 5.1 (a)
e measures for safeguarding, promoting and improving the contribution and participation of
farmersin the collection of PGRFA and relevant associated information on those PGR that
are under threat or are of potential use, according to Article 5.2 (b)
e provision of support to ensure continued contribution of farmers and local communities
efforts to manage and conserve on-farm their PGRFA, according to Article 5.2 (¢)
e measures for safeguarding, promoting and improving the contribution of farmersin the
documentation, characterization, and evaluation of PGRFA, according to Article 5.2 (e)
e elements of national policiesthat promote the development and maintenance of diverse
farming systems that enhance the sustainable use of agricultural biological diversity and
other natural resources, according to Article 6.2 (a)
e measures to safeguard, promote and improve the contribution of farmersin research and
breeding efforts (participatory plant breeding), according to Articles 6.2 (b) and (c)
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e elements of national policies to promote expanded use of local and locally adapted crops
varieties and underutilized species by farmers, according to Article 6.2 (€)

e nationa policiesto promote the wider use of diversity of varieties and speciesin on-farm
management, conservation and sustainable use of PGRFA, according to Article 6.2 (f)

e policy and legal measuresto adjust breeding strategies and regulations concerning variety
release and seed distribution to ensure sustainable use, according to Article 6.2 (Q)

e nationa measures to encourage farmers to include their plant genetic resources for food and
agriculture in the Multilateral System of the Treaty, according to Article 11.4

e clarification of Article 12.3(e) which states that * Access to plant genetic resources for food
and agriculture under development, including material being developed by farmers, shall be
at the discretion of its developer, during the period of its development. What means * material
being developed by farmers ? What means ‘ discretion of its developer’ ? And what means
‘under development’ ? Is there such athing asafina product?

e elements of national legislation or standards to ensure access to plant genetic resources for
food and agriculture in situ on-farm, according to Article 12.3 (h)

e establish links between Articles 9 (Farmers Rights), 13 (Benefit-Sharing under the
Multilateral System) and 18 (Funding Strategy), in particular Articles 13.3 and 18.5 and
national measures to ensure that benefits will flow directly and indirectly to farmers

e provisions for implementing Farmers Rightsin plant variety protection regulations, access
and benefit sharing regulations, seed laws and bio-safety legidations.

On this basis Eng Siang Lim proposed that an Expert Group be established to assist the Secretary of
the Governing Body to develop initial draft guidelines for national implementation of Farmers
Rights; and further that an Ad Hoc Working Group be established to discuss and finalize the
guidelines for consideration of the Governing Body. If needed, a Working Group could be
established to review progress of implementation.

Robert Lettington highlighted the following key issues that could be addressed by the Governing
Body:

e Thereisaneed for more research on goals and objectives, to develop them further as a means
of developing indicative benchmarks.

e More thought must be given to descriptions of options for implementing Farmers' Rights that
include detailed consideration of how these options relate to particular goals and objectives
and how they might be practically implemented in different circumstances. Particular
attention needs to be paid to the realization of net benefits and the risks of perverse
outcomes.

e Much greater emphasis needs to be given to the fact that Farmers Rights do not exist in the
context of a zero-sum discourse, like the idea that they constitute a concept that exists purely
in contrast to plant breeders' rights. The rights of both farmers and plant breeders exist within
a far broader and more complex discourse that includes many other interested groups and
individuals with interrelated goal's and objectives.

e More detailed consideration needs to be given to demonstrating the practical and relevant
impact potential of various options for implementing Farmers Rights. To the degree
possible, this should be based on empirical research moving beyond the tendency to consider
the implementation of Farmers' Rightsin isolation.

e Explicit conceptual and practical links should be made between the implementation of
Article 9 and other Articles of the Treaty, in particular paragraph 6.2(g). Through this, the
Treaty could act as a catalyst for the review of seed regulatory systems based on rigid control
in light of the understanding that such systems are diverse; including not only multinational
companies and smallholder farmers but, to be healthy and resilient, a wide range of actorsin-
between the two poles.
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In general terms the Governing Body should avoid direct action that could be perceived as endorsing
any particular approach or as undermining the rather jealously guarded right of countries to
independently address implementation issues. However, several countries could benefit from skilled
assistance in the identification and analysis of practical options and in the implementation of
conclusions from such a process. Particular activities that the Governing Body itself could consider
should include:
e Invite research and the submission of views on different aspects of, and approaches to,
Farmers Rights as a means of sharing experience and stimulating debate on practical options
e Some sort of review of the implementation of Farmers Rights should be established. This
should focus not so much on prescriptive measures as on more subtle forms of inducement.

Finally, Lettington highlighted two factors that are important to ensure a fruitful process:
e Do not involve the Governing Body in trying to reach conclusions. Farmers' rights, and more
importantly farmers, are unlikely to benefit from a process of politicization and rhetoric.
e Be consistently clear throughout that Farmers' Rights is not an absolute issue with clear
rights and wrongs but, rather, a diversity of objective and approach is the norm and not the
exception.

Francois Meienberg and Patrick Mulvany presented an NGO perspective to what the Governing
Body can do. Meienberg started out by drawing the attention to four aspects he considered
particularly important for the realization of Farmers’ Rights, with a view to what the Governing
Body can do:

e Funding is needed for the implementation of Farmers' Rights. This requirement should be
given priority by the Governing Body. The Funding strategy is one of the main topics of the
2nd Session of the Governing Body. The current financial mechanism on benefit sharing of
the Multilateral System will bring nearly nothing, or perhaps worse. However, Article 13.2
(d) ii states that the Governing Body may assess within a period of five years (i.e. before
2009), whether the mandatory payment requirement in the Material Transfer Agreement shall
apply also in cases where such commercialized products are available without restriction to
others. Thisis an entry point to create a stronger financial mechanism.

e Access under the Multilateral System should also be facilitated for farmers. Thisis not
alwaysthe case asit isnow. Also it may be necessary to revisit Article 11.2, to decide
whether access shall continue to be facilitated to those natural and legal persons that have not
included plant genetic resources for food and agriculture into the Multilateral System. It was
stressed that patents restrict Farmers' Rights and that Article 12.3 (d) is vague on the topic of
patents. It says that recipients shall not claim any intellectual property or other rights on
material from the Multilateral System intheformit isreceived. A lot of farmers
organisations and NGOs have been ready to fight for stronger formulations on this point.

e Asso many other participants, he emphasized that Farmers Rights could aso be dealt with
under other Articles of the International Treaty, such as Article 6.2 (): ‘pursuing fair
agricultural policiesthat promote, as appropriate, the development and maintenance of
diverse farming systems that enhance the sustainable use of agricultural biological diversity
and other natural resources.

e Finally he stressed that discussing Farmers' Rights without farmers does not make sense.
However, he asked: why should farmers organisation participate at the discussion in the
Governing Body if they are not integrated into the decision making and it is not clear whether
the process will be worthwhile? It is extremely important that the topic is dealt with in a
relevant way and that farmers organizations are included in the process in area way.
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Agreeing with Me enberg and noting the points included in his background paper, most of which had
been taken up by other speakers, Mulvany had the following suggestions for the Govering Body:

e The Governing Body should set up aworking group on Article 9 and related provisions to
review and monitor progress, report to the Governing Body at each session, hold inter-
sessional meetings and to call for reports. It should consist of regional representatives of
Contracting Parties, representatives of international and regional farmers organisations and
movements and observers in support of the above. The Working Group should have powers
to request Contracting Parties and relevant international and national organizations to provide
reports on the implementation of Article 9 and related provisions, including status and trends
(positive and negative), participation in decision making, resource allocation to the
realization of Farmers Rights and how resources are provided.

e Each session of the Governing Body should have a standard item to discuss progressin the
implementation of Article 9 and related provisions

o The Secretariat of the Treaty should be asked by the Governing Body to facilitate
participation of relevant regional and international farmers’ organizations and movementsin
the work of the Treaty and the deliberations of the Working Group on the implementation of
Article 9 and related provisions.

Discussion
The ensuing discussion was aimed at developing elements with regard to proposals to the Governing
Body.

First of al, it was emphasized that the Contracting Parties should give priority to promoting

Farmers Rights at the national and international levels, in recognition of the crucial role of Farmers
Rightsin contributing to the continued availability of plant genetic resources for food and agriculture
and in the implementation of the Treaty. Thus the Governing Body should give priority to the
implementation of Article9 and related provisions of the International Treaty where Farmers Rights
will play an important role for their implementation — and through which these rights can be realised
—such as Articles 5 and 6.

The participants emphasized that:

e The participation of farmersin the discussions and work of the Treaty is crucial for the
realization of Farmers Rights. The Governing Body could facilitate, through the Secretariat,
the involvement of farmers’ organizationsin its work related to the realization of Farmers
Rights. This could be done through various measures, inter alia: (1) encouraging parties to
include representatives of farmers' organizations in their delegations and invite regional and
international farmers organizations to participate as observers; (2) encouraging inputs
prepared by farmers’ organizations on their perspectives related to Farmers' Rights, to be
compiled into working documents for the Governing Body; (3) organizing consultations prior
to Governing Body Sessions to gather farmers' perspectives on agenda items related to
Farmers Rights; (4) compiling farmers’ views on agendaitems of Governing Body sessions
through questionnaire surveys to be made into working documents for the Body; and (5)
involving regional and international farmers organizations in any working group on
Farmers Rights.

e The Governing Body may encourage the Contracting Parties to submit reports on the
realization of Farmers Rightsin their countries. For this purpose, it should request the
Secretariat to develop areporting format, and to monitor the reporting process. The
Governing Body may consider country reports on the realization of Farmers Rights at its
regular sessions.

e The Governing Body should guide and assist Contracting Parties in their implementation of
Article 9 and related provisions.
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The Governing Body should develop guidelines on the realization of Farmers' Rights at the
national level with particular emphasis on how Farmers' Rights can be realized through
relevant provisions of the International Treaty. The consultations recommend that this be
done through an ad hoc Working Group. The ad hoc Working Group could be converted into
a permanent Working Group to support the Governing Body in assisting Contracting Parties
in their realization of Farmers Rights. The process should be transparent, participatory and
inclusive.

The participants discussed various scenarios on how a Working Group could be organized,
with aspecia focus on the trade-offs between legitimacy and efficiency. Some participants
stressed that guidelines are urgently needed, and that there is not enough time to wait for
lengthy consultative processes. Other participants held that the value of a Working Group is
to create ownership of the process and thus motivation to implement the ensuing guidelines.
These differences of opinion were acknowledged and appreciated.

The Governing Body should address the immediate importance of mobilizing funds within its
Funding Strategy to facilitate the implementation of the International Treaty, with particular
emphasis on the realization of Farmers' Rights. This could include the devel opment of
financia mechanismsto attract donors, and areview of the voluntary payment system with a
view to broadening the mandatory payment in the benefit-sharing mechanism in accordance
with Articlel3.2 d ii.

Whereas the emphasis of the discussion was on the above points, participants also had other
suggestions, which were deemed interesting in the group, but could not be discussed to an equal

depth.

40

The Governing Body could organize documentation, sharing of experiences and highlighting
good of practices and challenges through an agreed reporting framework. In addition a
framework for an information management system could also be devel oped.

The Governing Body could organize aworld forum on Farmers' Rights to create awareness
on the importance of these rights and to encourage the sharing of experiences on progress
made and remaining challenges. Such aforum could be developed through a consultative
process from the local, via the national and regional, and up to the international level.

Finally, it was suggested that the Governing Body could establish a global award for
outstanding contributions to the conservation and sustainable use of plant genetic resources
for food and agriculture in-situ on farm.



Informal International Consultation on Farmers Rights
18-20 September 2007, Lusaka, Zambia

Part 3. Presentations
Opening Session and Welcoming Addresses

Welcome address
Presented on Behalf of the Zambia Agricultural Research Institute, ZARI

Mr Moses Mwale

Representative from the Norwegian Embassy in Zambia,

The Senior Officer from the Treaty Secretariat in Rome, Ms Angela Hilmi,
Legal Expert from Bioversity International in Nairobi, Dr. Robert L ettington,
Organisers of this meeting,

Distinguished invited guests, Ladies and Gentlemen,

It iswith great pleasure that | welcome you to Zambia where you have come to participate in an
informal consultation meeting on Farmers' Rights. | wish, on behalf of the Zambia Agriculture
Research Institute and indeed the Ministry of Agriculture and Cooperative, to extend a special
welcome to those of you coming to Zambiafor the first time. | invite you to feel at home and enjoy
the friendly environment and hospitality of the country as you participate in the deliberations of the
meeting.

Zambia Agriculture Research Institute is happy to be co-hosting this event with our Norwegian
counterparts on atopic, which is of great relevance to our farming communities in Africaand
Zambiain particular.

| wish to commend our colleagues from the Norwegian Ministry of Agriculture and Food and the
Fridtjof Nansen Institute in Norway for the initiative to organize and conduct the informal
consultations on Farmers' Rights through both financial and technical contributions. This gesture
builds upon the long standing support of the Norwegian government to our region in general and
Zambiain particular in the area of plant genetic resources through the Nordic funding of the SADC
Plant Genetic Resources Programme over the last 17 years.

Chairperson,
It ismy trust that the conditions offered by this wonderful venue and Zambia as a country is
conducive enough to enable you conduct your deliberations fruitfully.

It isagreat honour for our country to host such a meeting whose outcome | believe will greatly
contribute towards building the agendaitem on Farmers' Rights for the Second Session of the
Governing Body of the International Treaty on Plant Genetic Resources for Food and Agriculture
scheduled for October/November 2007, in Rome Italy. Thisinitiative also renders support to Zambia
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which is currently holding the Chair of the Governing Body through Mr. Godfrey Mwila. We are
happy to play this humble role in the implementation of the Treaty.

Chairperson,

In my view it is appropriate that thisinformal consultations are taking place on the African soil as
this Article on Farmers Rights under the International Treaty on Plant Genetic Resources for Food
and Agriculture has its conception and origin from Africa. In thisregard it is right to state that most
African countries, both contracting and non contracting parties to the Treaty have specia interest on
Farmers Rights. | am delighted to note that prominent individuals who took part in negotiating the
Treaty as awhole and in particular the Farmers Rights Article are present at this meeting. In this
regard allow me to recognize Ms. Matos from Angola, Dr. Lim from Malaysiaand Dr. Tewolde
from Ethiopia. Unfortunately Dr. Tewolde could not make it due to last minute illness.

Chairperson,

Therealization of Farmers Rights, which encompass the rights to save, use, exchange and sell farm
saved seeds and propagating material, protection of relevant traditional knowledge, equitable benefit
sharing and participation in decision making is critical to ensuring the maintenance of plant genetic
resources for food and agriculture in situ and on-farm. This diversity is particularly essential for
traditional small scale farming on which alarge number of people in devel oping countries and
Africain particular depend for their livelihood. Farmers' Rights face serious implementation
challenges especially because of the explicit statement that the responsibility for itsimplementation
rests with national Governments. It is also clear that understanding of modalities for the
implementation of Farmers’ Rights provisions at national level islimited. Thereisaso need to
outline the role of the Governing Body in this regard.

The importance of this meeting in providing ideas on the implementation of the Farmers Rights
Article cannot therefore be overemphasized. It is my hope that this gathering of eminent people from
different parts of the world with various expertise and experiences on this topic will enable the
meeting come up with useful recommendations.

| thank you and enjoy your stay.
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Informal International Consultation on Farmers Rights
18-20 September 2007, Lusaka, Zambia

Welcome address
Presented on Behalf of the Norwegian Embassy

Ms Moosho Imakando
Programme Officer, Norwegian Embassy, Lusaka, Zambia

The Chairman Plant Genetic Resource Committee,
The Director Zambia Agricultural Research Institute,
Distinguished ladies and gentlemen,

all protocols observed.

It isan honour and privilege for me to give awelcome address on behalf of the Norwegian Embassy
in Lusaka at this important occasion of informal consultations on Farmer’s Rights. The forumis
indeed significant asit brings together international participants from various countries to discuss,
debate and consult on avery important agenda in agricultural development namely farmers’ rights.

The fundamental question is how to steer the realisation of farmers’ rights in developing countries.
What are the steps at national level to protect and promote farmer’s contribution to the conservation
and sustainable use of crop genetic resources, how can farmers’ traditional knowledge be protected
and how can farmers participate in benefit sharing. What can be done to ensure that the rights of
farmers to save, use, exchange and sell seeds and propagation material are protected?

Farmers' rights ladies and gentlemen as you may be aware, is a wide concept that may assume
different definitions according to the needs and priorities obtaining in various localities. Itismy
sincere hope that this consultative process will help to decode the complex conceptualisations of
farmers’ rightsto alevel that can be commonly understood and practiced particularly in developing
countriesin Africa

Maintenance of genetic plant material for future use is an investment that contributes to securing
sustainable food and agricultural production and should be at the epicentre of any agricultural
development programme. The role of farmers in this complex process should be recognised and
credit so be given. In thisregard, recognition of farmers’ intellectual property rights and farmers
indigenous knowledge imbedded in their traditional farming practices should be protected through
the introduction of suitable legal frameworks.

In recognising the importance of conserving crop genetic resources and their sustainable utilisation,
Norway along with other Nordic countries (SIDA isthe lead) are supporting the SADC gene
regional bank located in Lusaka. The aim includes building aregional genebank in Zambiato assist
in creating a network of plant genetic resource centres in each of the SADC member states. The
purpose of the programme is to ensure short and long term conservation of the germplasm of crop
and wild plant species for immediate and future crop improvement as well asto provide for the
survival of genetic material and facilitate training in thisfield.

43



Apart from this, the Embassy in Zambiais supporting small scale farmers through a programme on
conservation farming under the Zambia National Farmer’s Union (ZNFU). The programme targets
120,000 small scale farmers. The question is how much of their rights do they know? This question
can be asked for many other countries represented here. Most small scale farmers particularly in
developing countries are not aware of the issue concerning their rights. Awareness creation is
therefore an important challenge that will be put forward for discussion in this consultative
workshop. | am glad that some of the expectations expressed by participants on this workshop
include the need to address the issue of awareness rising. Unless farmers know their rights they
cannot demand for them.

A hearty welcometo you all. To our foreign visitors, | extend a special welcome and trust that you
will enjoy our Zambian hospitality.

Thank you.



Informal International Consultation on Farmers Rights
18-20 September 2007, Lusaka, Zambia

Evolution and Development of the Concept of Farmers' Rights

Angela Hilmi
Senior Officer, Secretariat of the ITPGRFA, FAO, Rome

Ms Grethe Evjen,

Mr Godfrey Mwila,
Ms Regine Andersen,
Ladies and gentlemen,

Thank you to the wonderful organizers of this consultation and above all thank you to Zambia and
Norway for hosting this event.

Ladies and gentlemen,

Thank you for giving me the opportunity to be here with you as a representative of the Treaty
Secretariat

Thank you to Norway for giving us the opportunity to move forward, together, on this crucial and
outstanding issue

thank you to the organizers of this consultation and to Zambia for hosting this major event.

And thank you to al of you.

Y ou would not be here if you would not have been involved in one way or the other for the farmers
of theworld

L et us remember our reasons for being here

Most of us are not farmers, but the decisions that you will make, during these few days

have the potential to affect the people who are one of the most important parts of the Treaty

if it weren’t for the farmers, nobody would be here in this room today

you may here proposal to take political decisions
thisis not just numbers we are talking about

but people, who have made real sacrifice

to bring us were we are today

and we have this marvelous instrument, the Treaty

you wouldn’t be here probably if your country would not have ratified it

and there isflexibility throughout the text of the Treaty, including in the preamble and operative
provisions of the Treaty
even more to the benefits of the farmers

45



with these and your creativity, you actually have the opportunity to make sure that things really
happen in the countries
whether anything happens it will depend on you, solely on you

2
the concept of farmers' rightsis an evolving concept
it isawell deserved recognition as stated in the first paragraph of Article 9

3
the concept is widely recognized because after all, the farmers are the true custodians of diversity
which has brought us were we are today

4

we are talking here not only about compensating for the past for the contributions to the foods and
wealth farmers have provided

we are talking about providing incentives to the future

5
yes, our foods are the result of 10000 years of agriculture...

6

and when talk about recognizing farmersit means for al of uslooking forward

for the benefit of all

7

without farmers there is no conservation of genetic resources

aswe all know ex situ conservation hasits limits, it does not alow for the coevolution which has
been the basis of the creation of diversity along the centuries

and thereis no in situ without farmers

8

| would like to take this opportunity to recall that

if you think about it, we all have our roots in farmer communities

Some just recently, some afew centuries ago

Our socia values

Our roots as human beings

Our cultural identity

Come from farmers

And they have been the custodians of our traditions

Thisword that is so important to all of us.

ItisAGRI CULTURE, biological diversity, grounded into cultural diversity

Too often agriculture has been seen primarily as atechnological process for using soil, water and
biodiversity to produce goods and commaodities.

We need to return to the main focus of agriculture: people, farmers, using culture to define and shape
their biophysical environment to meet their food and livelihood needs.

Development begins with the study of culture, customs and institutions that shape and distribute
knowledge and resources.

9
we have succeeded with the Treaty to have awritten text, a binding instrument which recognizes the
past and future contributions of farmers and their rights

10
it is now time to put written law into practice
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it istime to implement the Treaty

11
under article 9 the responsibility for realizing farmers’ rights rests with national governments
but in the preamble of the Treaty the international dimension is clearly stated

12

Article 9 includes 3 crucial measures

Protection of traditional knowledge

Sharing of benefits

Participation in decision making

And these were obtained by consensus

But thisis not all...many more measures were discussed and can be implemented

13
in particular in the preamble the right is mentioned to save, use, exchange and sell farm saved seeds
and other propagating material...

14
the Treaty puts Farmers Rightsin capital letters
thisisafirst step and a common measure in international instruments

15

now it needs to be implemented at national level

we have examples such as

the AFRICAN MODEL LEGISLATION FOR THE PROTECTION OF THE RIGHTS OF LOCAL
COMMUNITIES, FARMERS AND BREEDERS, AND FOR THE REGULATION OF ACCESS
TO BIOLOGICAL RESOURCES: see especialy Articles 24-27 (Part 1V, Farmers Rights)

- the Portugese Decree Law: see esp. the 3rd recitation in the Preamble and Article 3, but also Art.
- the Peruvian Law 27811

- the Costa Rican Biodiversity Law

- the Philippino Indigenous Peoples Rights Act

- the Indian Protection of Plant Varieties and Farmers' Rights Act of

- and the Peruvian Potato Park contract of the Ketchua with CIP

16
and international level

17

moving beyond with new measures

such as developing afarmers’ perspective of in situ conservation and climate change, seen from their
point of view

or genebanks devel oping awareness campaigns for farmers to inform them on access to material held
in genebanks, which would be reported to the GB

18

the possibility for farmers to express their own perception of art 9, and thereby creating a dialogue
for interaction and information exchange

the possibility of organizing aWorld Special Forum on art 9 and related provisions, with national
and regional consultations has been mentioned

etc

19
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aswe have seen,

we would not be here today if it was not for the farmers,

we all come, one way or the other, from farmer communities,

cultural diversity isasimportant if not more as biological diversity for our new development
paradigms for the future

we all have afundamental responsibility in insuring that the treaty is now implemented
flexibility in the text allows for more opportunities for concerted action

the Secretariat of the Treaty needs your guidance

the GB and the countries

need your deep commitment

to what is not only one more project

but aresponsibility that will affect the people who are the most important

and that will affect us all tomorrow

we can start right here
right now
to move in that direction

you have the opportunity with this meeting to undertake practical and tangible steps forward to
support the farmers and guarantying the future

END
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Informal International Consultation on Farmers Rights
18-20 September 2007, Lusaka, Zambia

First Session: Understanding Farmers Rights

Towards a common understanding of the contents of Farmers’ Rights

Regine Andersen
Senior Research Fellow, Fridtjof Nansen Institute, Norway

This presentation is based on the findings from a comprehensive international project on Farmers
Rights, including a study on the history of Farmers Rights, designed as a guide to central documents
and literature; an international stakeholder survey on perceptions of Farmers Rights, state of
realization, barriers and options; case studies from Peru, Ethiopia, Indiaand Norway, and a summary
of findings. For more information on the project, next activities, and to download the reports, please
visit www.fni.no/farmers/main.html.

1. Brief history of Farmers Rightsin the FAO

The idea of Farmers' Rights emerged from the debate on intellectual property rights to plant genetic
resources in the early 1980s, as voiced in international negotiations, and was first addressed in the
FAO at aworking group meeting in 1986 (CPGR 87/3, October 1986). At that time the signatories to
the FAO International Undertaking on Plant Genetic Resources discussed how they could attract the
signatures of further countries, as this was pivotal to realising the objectives of conserving these
resources and making them available. The recognition of Plant Breeders Rights was set as a
precondition for many Northern countries to join the International Undertaking. However, many
developing countries were opposed, seeing such rights as against the objectives of the Undertaking
and in addition unfair, since plant breeders add only the final few links to the hard work and
innovations that farmers, particularly in developing countries, have carried out for hundreds and
thousands of years (Andersen, 2005a). The solution to this conflict was that Plant Breeders' Rights
were recognised along with Farmers' Rights by the FAO Conference in 1989, in the form of an
agreed interpretation of the International Undertaking (FAO Conference Resolution 5/89):

Farmers Rights mean rights arising from the past, present and future contributions of
farmers' in conserving, improving, and making available plant genetic resources (...). These
rights are vested in the International Community, as trustee for present and future generations
of farmers, for the purpose of ensuring full benefits to farmers, and supporting the
continuation of their contributions(...)

This recognition of Farmers' Rights was achieved in exchange for something that already existed:
Plant Breeders' Rights. As such, this can be seen as a breakthrough for the advocates of Farmers
Rights. However, the concept was not defined, and there was great uncertainty as to what it should
cover. There had been seemingly consensus that these rights applied to entire peoples who have bred
and maintained plant varieties, and not to individual farmers or communities (CL 91/14, appendix F,
1987). Also there was consensus that the best way to implement Farmers' Rights would be to ensure
the conservation, management and use of plant genetic resources for the benefit of present and future
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generations of farmers, and for this purpose an international fund was proposed (Resolution 4/89).
These are the roots of the stewardship approach to Farmers' Rights (see below).

In 1991, the Conference decided that the concept of genetic resources as mankind’s heritage,
as applied in the International Undertaking, was subject to the sovereignty of the states over their
plant genetic resources, and decided to set up an international fund for the realisation of Farmers
Rights (FAO Conference Resolution 3/91). This was a reaction to what happened under the
negotiations leading to the Convention on Biological Diversity (CBD) in 1992, which was in turn a
reaction to the Uruguay Round that led to the establishment of the World Trade Organization (WTO)
with its Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) in 1994. In
response to the emerging intellectual property regime, negotiators from developing countries
demanded the control over access to their genetic resources and the fair and equitable sharing of the
benefits arising from their use under the CBD negotiations. This introduced a shift in the thinking of
genetic resources in many circles, from the common heritage of mankind model and to a bilateral
approach to benefit sharing. It can be seen as the roots of the ownership approach to Farmers' Rights
(see below). As for the international fund, a few contributions were received, but it never
materialized as envisioned.

When the Convention on Biological Diversity (CBD) was adopted in 1992, the negotiators
urged the FAO to commence negotiations on a legally binding regime on plant genetic resources for
food and agriculture, including the question of Farmers’ Rights (UNEP: Nairobi Final Act, 1992). At
its next session, in 1993, the FAO Conference accordingly requested the FAO director to provide a
forum for negotiations for harmonising the International Undertaking with the CBD (FAO
Conference Resolution 7/93). This marked the start of the lengthy negotiations that finally led to the
International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGRFA) in 2001.

According to its Article 9 of the ITPGRFA, governments are to protect and promote Farmers
Rights, but can choose the measures to do so according to their needs and priorities. Certain
measures are suggested, covering the protection of traditional knowledge, benefit sharing and
participation in decision making. Also the rights of farmers to save, use, exchange and sell farm
saved seeds and propagating material are addressed, but without giving any particular direction for
implementation. Two other provisions (Paras 13.3 and 18.5) state that funding priority will be given
to farmers contributing to maintaining agro-biodiversity. Article 21 provides that the Governing
Body is to ensure compliance with al provisions of the International Treaty, and the preamble
highlights the necessity of promoting Farmers' Rights at the national as well as the international
levels. There is, however, as yet no common understanding of how this can be done. Norway, with
the support of arange of developing countries, proposed at the First Session of the Governing Body
that the topic be put on the Working Agenda of the Governing Body. Following from that, the
Governing Body of the ITPGRFA will discuss the implementation of Article 9 on Farmers' Rights at
its Second Session in October/November 2007.

2. Why Farmers Rights?

Farmers Rights are a precondition for the maintenance of agro-biodiversity and as such central
means in the fight against poverty. Genetic diversity of agricultural plants is the very basis of
farming. It provides the pool from which plant traits can be found that meet the challenges of crop
pests and diseases, margina soils, and — not least — of changing climate conditions, and it is vital for
spreading risks for smallholder farmers. Plant genetic diversity is probably more important for
farming than any other environmental factor, ssmply because it is the factor that enables adaptation
to changing environmental conditions. Today, 75 percent of the world’'s 1,2 billion poorest people
livein rural areas and depend on traditional agriculture.

The world' s agro-biodiversity is disappearing at an alarming rate. For several major crops, up
to 8090 per cent losses in variety over the past century have been reported (FAO, 1998). In
addition, legal restrictions on access to available genetic resources are emerging as an obstacle to
traditional farming (Andersen, forthcoming 2007). Since the dawn of agriculture, farmers have been
the custodians and innovators of agro-biodiversity. In developing countries, the vast majority of
farmers still act as stewards and developers of genetic diversity — but the enormous transformations
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of agricultural systems worldwide are increasingly curbing their possibilities. Farmers Rights are
about enabling farmers to continue as stewards and innovators of agro-biodiversity, and about
rewarding them for their contribution to the global genetic pool. Thus, Farmers Rights are crucial
for genetic diversity in agriculture as well as to global food security and poverty eradication in the
South.

3. Present perceptionson Farmers Rights

There is great uncertainty as to what Farmers' Rights mean. This uncertainty is probably one of the

greatest barriers to progress in this area. The many perceptions generally fall within one of two main

approaches, or somewhere in between (Andersen, 2005b):

e The ownership approach® refers to the right of farmers to be rewarded for genetic material
obtained from their fields and used in commercial varieties and/or protected with intellectual
property rights. The idea is that such a reward system is necessary to enable equitable sharing of
benefits arising from the use of agro-biodiversity and to establish an incentive structure for
continued maintenance of this diversity. Access and benefit-sharing legislation and farmers
intellectual property rights are suggested as central instruments.

« The stewardship approach?® refers to the rights that farmers must be granted in order to enable them
to continue as stewards and innovators of agro-biodiversity. The idea is that the ‘legal space’®
required for farmers to continue this role must be upheld and that farmers involved in the
maintenance of agro-biodiversity — on behalf of our generation, for the benefit of all mankind —
should be rewarded and supported for their contributions.

If we take the measures suggested under the ITPGRFA for the redlisation of Farmers Rights as
points of departure, the goals would be different for the two approaches (Andersen, 2006):

Goals for the realisation of Farmers’ Rights: TWO APPROACHES

|ITPGRFA measures: STEWARDSHIP APPROACH OWNERSHIP APPROACH

Protection of farmers’ The goals are to protect this The goals are to protect the knowledge
traditional knowledge knowledge against extinction and thus | against misappropriation and to enable its
(89.2.8) to encourage its further use. holders to decide over its use.

Equitable sharing of the Benefits are to be shared between Benefits are to be shared between

benefits arising from the | stewards of plant genetic resources purported ‘owners’ and ‘buyers’ of genetic
use of genetic resources | and society at large — partly through | resources upon prior informed consent on
(89.2.b) the Multilateral System and ODA. mutually agreed terms.

Participation in relevant Participation is important to ensure Participation is important to ensure
decisions at the national | legal space and rewards for farmers’ | adequate legislation on access and
level (8 9.2.c) contributions to the genetic pool. intellectual property rights.

Farmers’ customary use of | The goal is to uphold the legal space | The goal is to introduce farmers’
propagation material to ensure farmers’ continued main- intellectual property rights along with
(saving, sharing, selling) | tenance of plant genetic resources. breeders’ rights — in balance.

(89.3)

Protecting farmers traditional knowledge can mean different things. Based on the ownership
approach it would mean offering ownership status to farmers with the right to act against

2 Ownership is used as aterm here becauseit is regarded as the basis for areward system (benefit sharing).

Sewardship is used as aterm here although it does not sufficiently cover the innovative work that farmers are doing as
breeders of plant genetic resources. As no other term was found, which could sufficiently cover farmers’ maintainance
and innovations, the term was kept, with this footnote as an explanation of its contents.

* This concept was first used to coin this requirement in Andersen, 2006. It will be further explained below.
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misappropriation and decide over the use of their knowledge and related plant genetic resources.” In
Norway, farmers stress that their traditional knowledge is about to disappear. Protection, in their
understanding, is about ensuring that the knowledge is not becoming extinct. For that purpose the
broadest possible sharing of knowledge is necessary. An ownership approach to protection could
provide disincentives to sharing knowledge between and among farmers, as seen among potato
farmers in Peru (Andersen, 2005b). Some proponents of the stewardship approach note that
agricultural plant varieties and related knowledge are normally shared among farming communities,
that ownership in this context is traditionally an alien idea among farmers, and that it represents a
profound break with traditional perceptions. Whether a stewardship approach, an ownership
approach or a combination is chosen to protecting traditional knowledge related to agro-biodiversity,
it is important that it does not provide any disincentives to the sharing of knowledge and genetic
resources among farmers, and that it does not contribute to genetic erosion or the loss of traditional
knowledge. That would be against the intentions of the ITPGRFA.

Measures to ensure the equitable sharing of the benefits arising from the use of genetic
resources can be designed very differently. With an ownership approach, direct benefit sharing
would be the avenue. Here benefits from the use of genetic resources would be shared between
purported ‘owners and ‘buyers of genetic resources — directly, upon prior informed consent on
mutually agreed terms (as set out in the CBD). Under the stewardship approach, and indirect way of
benefit sharing would be chosen. Here the thinking from the early days of the FAO negotiations
come through, and benefits should be shared between *entire peoples’, al stewards of plant genetic
resources in agriculture — and the society at large. The idea is that it is their legitimate right to be
rewarded for their contribution to the global genetic pool, from which we all benefit, and an
obligation of the ‘International Community’ to ensure such reward. Benefit sharing mechanisms
would be the Multilateral System of the ITPGRFA, its Funding Strategy, and Official Devel opment
Assistance (ODA). Proponents of the stewardship approach maintain that it would be difficult to
identify exactly who should be rewarded if using an ownership approach. In addition, the demand
for farmers varieties among commercial breeders is limited, so relatively few farmers would
benefit, whereby most of the contributors to the global pool of genetic resources would remain
unrewarded. Also this approach to sharing benefits could lead to disincentives to share seeds and
propagating material among farmers because of benefit expectations. Although several countries in
the South have enacted legidlation on direct benefit sharing, no instances of such benefit sharing
have been reported so far with regard to agro-biodiversity (Andersen 2005b and 2007 forthcoming).
By contrast, there are many examples of indirect benefit sharing, normally non-monetary (see
Session 3). At the other hand, the transaction costs by establishing access and benefit sharing
legidation in many countries have been comprehensive. Thus the ownership approach has not
proven to be very promising with regard to benefit sharing so far, even though some stakeholders
would mean that it is the most fair and equitable approach. These serious concerns must be taken
into account when designing measures to ensure benefit sharing — in line with the intentions behind
the ITPGRFA.

Participation in relevant decision making would be important for different reasons under the
two approaches. Under the stewardship approach, the most important objectives would be to ensure
legal space for farmers to continue their practices as custodians and innovators of plant genetic
resources and to establish reward mechanisms for farmers contributions to the global genetic pool.
Under the ownership approach the goals would be to ensure appropriate legislation on access and
benefit sharing, and safeguarding farmers' intellectual property rights to genetic resources in their
fields and related knowledge. Based on the discussions on traditional knowledge and benefit sharing
above, it is clear that these two sets of objectives could be conflicting. To avoid conflicts, the
considerations above may serve as guiding principles.

Farmers customary use of propagating material, their right to save, use, exchange and sell
farm saved seed and propagating material, could likewise be handled differently. Under the

®| am grateful to Dr. S. Bala Ravi from the MS Swaminathan Foundation for comments on an earlier draft of this
presentation, some of which are worked in here.
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stewardship approach, it is vital to uphold the legal space for farmers to save, use, exchange and sell
farm saved seed and propagating material. Many different regulations are currently reducing this
space, thereby threatening farmers possibilities to maintain and breed plant genetic resources, as
well as their livelihoods. From an ownership approach, the most important goal is to introduce
farmers intellectual property rights to varieties in their fields on an equal footing with breeders
rights. Arguments related to this objective have been discussed above. India's Protection of Plant
Varieties and Farmers Rights Act of 2001 represents an interesting example of trying to combine
these two sets of objectives.

There are probably more possibilities of combining the two approaches to realising Farmers
Rights. What matters in this context, is that the approach chosen does not conflict with the principles
of the stewardship approach, which has been the main avenue of the FAO since the issue was first
addressed.

4. Towards a common under standing of the contents of Farmers Rights

When discussing Farmers Rights it is useful to seek to establish a common ground of shared
perceptions, alowest common denominator. Such a common understanding would enable advancing
the discussion on Farmers Rights from the concept and to concrete measures to be proposed. It
could also provide a basis for widening the common understanding on the contents of Farmers
Rights among stakeholders. Such a working definition would not be exhaustive, but cover the
elements of an understanding which are shared among most stakeholders. Based on the many
perceptions on the concept (compiled in Andersen, 2005a and b), the following working definition
may be seen as alowest common denominator:

Farmers Rights consist of the customary rights that farmers have had as stewards of agro-
biodiversity since the dawn of agriculture to save, grow, share, sell, develop, and maintain
plant varieties, of their legitimate right to be rewarded and supported for their contribution to
the global pool of genetic resources as well as to the development of commercial varieties of
plants, and to participate in decision making on issues that may affect these rights.

Such a ‘minimum definition’ does not directly address the latent conflict between Farmers Rights
and intellectual property rights. Rather, it seeks to establish a common ground from which to address
the crucial issue of Farmers Rights, which is necessary to develop a fruitful dialogue among
stakeholders on necessary measures to be taken — also with regard to intellectual property rights.

5. A few words on what thismay mean in practice
Based on the working definition and the discussion above, we can derive three core challenges to
realising Farmers' Rights, which are shared among most stakeholders:

¢ upholding and developing legal space for farmers’ customary practices related to agro-biodiversity
(re. ITPGRFA Art. 9.3)

e creating support mechanisms for farmers’ contributions to the global pool of genetic resources (re.
ITPGRFA Art. 9.2.b and 9.2.9)

e enabling farmers' participation in relevant decision making processes (re. ITPGRFA Art. 9.2.c).

Different stakeholders and countries may want add challenges to thislist, and certainly there are
many possibilities. The point hereis that these are the challenges that are most widely shared among
stakeholders and thus probably a good starting point. The following are some first considerations on
practical solutions to these challenges.

Upholding and developing legal space

A concrete measure would be to review legislation and draft legislation affecting Farmers Rights
with a view to upholding or creating legal space. Farmers’ practice of saving, using, exchanging and
selling seeds and propagating material from their own harvest isincreasingly affected by three forms
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of legisation: (1) intellectual property rights (plant breeders' rights and patents); (2) seed laws; and
(3) access laws.®

Plant breeders' rights restrict the use of farm-saved seeds and the exchange of seeds and
propagating material from plants protected with such rights. The extent to what they restrict such
practices depend on the coverage of the rights and possible exemptions for small-scale farmers. The
past 40 years have seen a steady increase in restricting these rights through the Union for the
Protection of New Varieties of Plants (UPOV), the WTO Agreement on Trade Related Aspects of
Intellectual Property Rights (TRIPS) and the World Intellectual Property Organization (WIPO). Also
regional and bilateral trade agreements between countries of the North and the South often set the
introduction of plant breeders rights as a condition. Such regimes are evolving extremely fast in
many developing countries, increasingly restricting farmers’ legal space. An attached problem is that
the seed sector in these countries never had the chance to adapt to a slowly developing intellectual
property regime, as in the North. This makes it extremely difficult to establish ‘prior art’ — formal
knowledge of already existing plant varieties — which is necessary to establish whether a new
variety, for which plant breeders' rights are sought, is really new. Normally the burden of proof lies
with the farmers, who mostly have only marginal institutional and financia capacity to challenge
rights conferred to breeders.

Patent systems enable the protection of plant properties or breeding processes and provide
exclusive rights to the rights holder. Such protection is far stricter than plant breeders' rights. So far,
there are few examples of patents in developing countries, which have had negative impact on
Farmers Rights. However, there are several examples on patents in developed countries, which have
affected farmers in the South, such asthe US yellow bean patent.

Seed laws cover exchange and sales of seeds and propagating materia — regardless of
whether they are protected with intellectual property rights — for plant-health reasons. Their
certification rules are normally based on criteriarelevant for genetically homogeneous plant varieties
from professional plant breeders, but not farmers' varieties. The result is that farmers' varieties are
excluded from the formal market in many countries — in Europe it is even prohibited to exchange
seeds among farmers or to give them away.

Access laws, often adopted with reference to the Convention on Biological Diversity (CBD),
tend to restrict access to genetic resources for companies and entities other than farmers and
indigenous peoples. However, in some cases the acts also cover gene bank conservation activities,
vital for farmers continued access to agro-biodiversity. In Peru, for example, access-related
legislation on the protection of traditional knowledge has proven a barrier to conservation, and has
discouraged the sharing of seed potatoes among farmers (Andersen 2005b).

From a Farmers Rights perspective, the main goal must be to uphold the legal space for
farmers within these emerging legislative frameworks. As a minimum, it must remain allowed for
farmers to save, develop, exchange and sell seeds and propagating varieties from their varieties’ with
other farmers. Plant-health concerns must be addressed in other ways. Furthermore, intellectual
property legislation must be designed so as to enable small-scale farmers to continue their customary
practices related to seeds and propagating material. Finally, access legislation must not impose
barriersto conservation activities, or serve to discourage seed exchange among farmers.

Creating support mechanisms as a benefit sharing measure

Creating support mechanisms is an international as well as a national challenge. At the international
level, we have seen that the International Fund for Farmers Rights was approved but did not
materialise. Through the Multilateral System benefits are to be shared with farmers who maintain
and develop plant genetic resources. Also the Funding Strategy has provisions in this regard. We do
not know currently how much funds will be generated in these systems and flow to farmers. Most
probably additional funds will be required. A potential that has so far not been systematically tapped
is Official Development Cooperation. Some funds have been directed to in situ management of plant

® This development can be seen as the result of the interaction between the international regimes presented here, and their
driving forces, as analysed in Andersen, 2007, forthcoming.
" This concept broadly covers traditional varieties and farmers’ plant variety innovations.
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in certain cases of Open Pollinated Varieties (OPV's), cross-pollinate and contaminate the more
indigenous, ecol ogically-adapted PGR diversity].
(2) Participatory Plant Breeding

Recognizing the long history of cultivation of the local PGR diversity and the rich socio-cultural
settings within which the PGR diversity is maintained by local farming communities, it is counter-
argued that the local practices attached to specific crops will continue and many crops will survive
thisway in these communities. Acknowledging this threat, however, under the civil society with
reference to the Community Biodiversity Development and Conservation (CBDC) program, the basic
element is to continue to sensitize, train and strengthen the participatory plant breeding activities
among resource-poor farmers to ensure ecol ogically-adapted crop landraces (farmers' varieties)
survive indefinitely, like in the past generations.

[NB: The other more policy-related and structural marginalization, in an increasing number of
countries, plant varieties devel oped by the private and public sector can be protected by the Plant
Breeders Rights (PBRs). Granting of such PBRs creates the commercial and trade opportunity for
the public breeders including associated Seed Companies and multi-national corporations (MCs),
while at the same time keeps the protected variety available for further research and plant breeding].

Alas the recognition of the contribution of landraces (farmers' varieties), which are actually the basic
raw material, to crop improvement and agricultural development and the protection of IKS, are not
specifically protected and/or regulated in the current form of the PBR regimes which normally
follow the tenets of the International Union for the Protection of New Plant Varieties (UPOV)
Convention.

In Zambia and Malawi, for example, we are seeing a more structurally-driven policy alienation of
the farmers rights regime from the PBRs by separating the former from the latter and putting
momentum on governments to enact Plant Variety Protection (PVP) policy and legislation that
incorporates PBRs and excludes farmers’ rights. Why?

(©)) FarmersasMain Actors

Farmers rights empowers marginalized resource-poor farmers as main actorsin local farming
systems. For the national farmers, rights policy and legal frameworks to be effective, building
capacity to supporting structures of farmers, e.g. farmer organizations, government agencies, policy
makers, NGOs and private sector on technical information, skills, methods and national processes
are necessary preconditions.

(4)  Capacity Building

Manifold needs for the community-based on-farm management of PGR in traditional crops
(“landraces’, “farmers’ varieties’) to enable these crops and their resource-poor farmers respond to
diverse ecological, social and economic needs, means that capacity building to supporting structures
and process for development of national farmers' rights policy and legal regimes need a holistic
approach to meet complex demands.

Capacity building has along history to development cooperation and conservation programmes.
Beyond the larger meaning, in the specific sense as applied to farmers rights regimes, capacity
building means strengthening the farmer’ sindividual capacities through education and training,
including support for institutional development and institutional learning, and empowerment for
networking alliances among the various actors in how to access further knowledge and vital
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information necessary for both the devel opment of the farmers rights policy and law at the national
level™ and subsequent implementation of this framework at various levels.

14 In this paper reference or anecdotal information to capacity building to bring about the realization of the farmers rights policy and legal
framework at national level, as in the Convention on Biological Diversity (CBD 1992), the Global Plan of Action (GPA 1996) and the International
Treaty on Plant Genetic Resources for Food and Agriculture (IT-PGRFA 2002) issues of Indigenous or Community Rights (e.g. in Article 8 of
CBD, or in paragraphs 220 and 313 of GPA), Farmers Rights, ABS and IKS (e.g. in ITPGRFA Atrticle 9.2a), is very relevant and vital.
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National Level

Pooling Resources for Farmers’ Rights at the National Level

Andrew Mushita
Director, Community Technology Development Trust, CTDT, Zimbabwe

1. Background

Developing countries and African governments in particular should be proactive in analyzing and
identifying their short and long- term policy needs, gaps and priorities regarding plant genetic
resources conservation and sustainable use. The policy priority needs should ideally be developed
within the context of signed and ratified international instruments such as the Convention on
Biological Diversity (CBD) FAO Global Plan of Action for the Conservation and Sustainable
Utilization of Plant Genetic Resources for Food and Agriculture (GPA) and the International Treaty
on Plant Genetic Resources for Food and Agriculture (ITPGRFA).

The concept of farmer’ s rights should be formalized through national policy and legislative
frameworks, ingtitutionalized at national levels and implemented through specific local and national
strategic action plans. Such national policies and legislation for implementing farmer’s rights should
be based on Article 8(j) of the CBD which calls upon member states to put in place national
legislation that respect, preserve and maintain knowledge, innovations and practices of indigenous
and local communities embodying lifestyles relevant for the conservation and sustainable use of
biological diversity.

The ITPGRFA under Article 6 b and F urges governments to strengthen research which enhances
and conserves biological diversity for the benefit of farmers especially those who generate and use
their own varieties. Article 9 of the ITPGRFA affirms the concept of farmer’ srights and provides for
aframework for restoring them through mechanisms designed to protect traditional knowledge, the
right to participate in benefit sharing and decision-making processes.

2. Formalizing Farmers Rights
The concept of farmer’ s rights have, been accepted by various regional and multilateral instruments
such asthe CBD, GPA, OAU-African Model Law and the ITPGRFA. However itsimplementation
have been |eft at the discretion of governments who have limited technical capacity, expertise and
resources. The process of formalizing farmer’ s rights should be facilitated through a number of
strategies such as.

» National consultative processes leading towards the development of national policies and

legislation designed to protect farmer’ s rights;
» Amendment of existing national seed laws to incorporate farmer’ s rights;
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Developing regulations to existing Agricultural Acts;

Regional rationalization and harmonization of farmer’ s rights policies and legislation;
Promoting national and regional networks for Plant Genetic Resources for Food and
Agriculture;

Developing comprehensive information systems for Plant Genetic Resources and
monitoring Plant Genetic Resources erosion;

Promoting public awareness on the value of plant genetic resources

YV V. VYVYV

3. Developing National L egislative Frameworks

It iscritical to adopt an inclusive and participatory approach, which involves al concerned
stakeholders in the process of national development of the requisite policies and legidlative
frameworks of farmer’ srights. In this regard, a number of steps need to be taken into account in
pooling together national resources towards the establishment of farmer’ s rights and these relate to:

e Establishing a National Coordinating Committee (NCC) with representatives from key
public, private and civil society organizations;

e Undertaking sector specific consultations related to farmers rights issues (agriculture,
environment, scientists, policy-makers, local authorities, farmers organizations, civil society,
women’s organizations traditional practitioners and their leaders);

e Developing a White Paper on farmer’ s rights, receiving comments, and consulting regional
countries to ensure synergy, rationalization and harmonization;

e Finalizing afarmer’srights policy and legislation

4. Institutionalization of Farmers Rights

There is need to involve as many concerned stakeholders as possible such as; National Genebanks,
Loca Governments ministries, National Herbarium, Rural Development Authorities, Universities,
Departments of Natural Resources, Farmers Organizations Civil Society, Veterinary Serves etc..
Institutional mechanisms have to be put in place to facilitate capacity building, regulation and
management of farmer’ s rights. Such comprehensive national policy frameworks should be linked
with regional initiatives designed to effectively implement farmer’ srights.

However there is need to create appropriate but competent national institutions responsible for
pooling resources towards the implementation of farmer’ s rights and these include:

Establishing village/community based agro-biodiversity management committees;
Establishing district level agro-biodiversity management structures,

Putting in place National Biodiversity Authorities;

Effecting application of farmer’ s rights policies and legislation and enforcement;
Establishing the position of National Registrar of Farmer’s Rights and related officers;
Defining persons entitled to make applications and create awareness,

Building national networks of farmers and improve institutional and sectorial linkages,
Coordinating national priority setting related to on-farm agro-biodiversity conservation and
sustainable use, access to farmers varieties and benefit sharing mechanisms,

= Creating farmers rights information management systems and database.

5. Implementation of Farmers Rights
Farmer’ s rights should be developed and implemented based on the need to attain:

o Food security and self-sufficiency at local level including access to safe and sufficient food;

o Increasing agricultural productivity, rural development and poverty alleviation;

o Economic growth through diversification into value adding and product development of
farmer’ svarieties.
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There is need to develop national strategic action plans for the implementation of farmer’ s rights

which create:

o Appropriate incentive measures for the conservation and sustainable use of plant
genetic resources by farmers;
o Comprehensive and elaborate inventory of plant genetic resources in the hands of

farmers;

o Affordable, viable and acceptable alternatives for livelihood survival beyond existing

national resource base

WHOSE RIGHTSARE BEING SERVED

PLANT BREEDERS

FARMERS

1.Have legal status

1.No legal Status

2. Intellectual Property Rights

2. No Recognition to Farmers Intellectual
Rights

3. Patents

3. Piracy of Farmers Knowledge and
Innovations

4. Terminator Technology

4. Legidated Restriction to Market Access

5.Market Access With Monopoly

5. No Institutional Support Other Than
Customary Practices and Systems

6. Mergers of Seed and Chemical
Companies

6. No Support and Recognition of Farmers
Research, Knowledge and Innovations

7. Institutional Support at National,
Regional and Global Levels

7. Prohibitive Cost to Externally
Developed Technologies

8._Research Capacity (Accessto Public
Funds and Materials)

8. No Framework for Capacity Building
Farmersto Maintain their Systems
/Practices of Plant Genetic Resources Mgt.

9. Free Accessto Farmers Plant Geneti
Resources, Knowledge and Innovations

9. No Support to Farmers Organizationsin
Terms of Agro-Biodiversity Mgt.
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Pooling Resources for Farmers’ Rights at the National Level

Tor Skudal
Programme Co-ordinator, Development Fund, Norway™

For small-scale farmers in the South there is a close link between the free and open access to plant
genetic resources and the sustainability of their production systems. Availability of plant genetic
resources makes it possible for poor farmers in the south to maintain a flexible production system
that responds to their multitude of preferences. Resistance to disease and pests, and adaptability to
changing environmental conditions (e.g. climate), together with cooking qualities, taste, long or
short maturity are only some of many traits farmers will be looking for when assessing their pool of
genetic resources.

When genetic diversity continues to disappear at an alarming rate and when developing countries are
compelled to implement laws that make in-situ conservation of plant genetic resources difficult or
even illegal, the livelihoods and food security of millions of peopleis at stake. This paper will
explore how a development organisation like the Development Fund can contribute towards pooling
resources for farmers’ rights at the national level. By resources | am referring not only to financial
resources, but also knowledge and technology, as well as to plant genetic resources itself. By pooling
in this context | refer to how to get the various type of resources — human resources and financial - to
pull in the same direction and to work for the same objectivesin their different capacities (vertical
pooling). Pooling is also about mobilising more resources —i.e. more farmers, more researchers,
more extension workers, more NGOs, more funding, etc., to work for the same goal (horizontal

pooling).

Farmers Rights and the in-situ approach to managing Plant Genetic Resources is a strategic approach
for the Development Fund to realise development in rural areas. With reference to the Biodiversity,
Use and Conservation in Asia Programme (BUCAP), a project jointly supported by Development
Fund, SwedBio and the Dutch Biodiversity Fund, | will argue that Participatory Plant Breeding
(PPB) and the Farmer Field School Approach to PGR (FFS) management are cost effective ways of
pooling resources at the national level for the realisation of Farmers' Rights.

Participatory Plant Breeding, Farmer Field Schools and oper ationalsing Far mers Rights
Participatory plant breeding (PPB) is a method of bringing farmers into the breeding process and to
ensure that the research undertaken is relevant to the farmers needs. Instead of being merely at the
receiving end of atechnology the farmers are treated as an equal partner. The farmers participate
setting the breeding goals based on their knowledge and preferences and also in the breeding process
itself. Unlike conventional breeding, where there is strong focus on broad adaptability, PPB’ s focus
ison “specific adaptation” —i.e. to develop seeds and propagating materials that are appropriate to
the specific conditions and priorities of the farmers. Managing plant genetic diversity isimportant

%3 The Development Fund (DF) is an independent non-government organization (NGO). We support devel opment
projects through local partnersin Asia, Africaand Latin America. In the area of agro-biodiversity and in-situ
conservation of plant genetic resources DF supports a number of regional programmes (BUCAP, CBDC, PPB-LA) as
well several national initiatives. For more information about DF visit our internet site www.utviklingsfondet.no.
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for this purpose. The Farmer Field School (FFS) approach to managing plant genetic resources
(building on the FFS model of the Integrated Pest Management programme) has proven to be an
effective tool for engaging communities in research and breeding and in empowering farmers, both
technically and socially.

In my view and how we approach thisissue in the Development Fund, “Farmers' Rights at the
National Level” isclosely linked to empowerment. PPB and FFSis alot about confidence building
of farmers — confidence in terms of valuing their own knowledge, taking an active role and
responsibility in the development process and engaging with various actorsin lobbying their rights.
In other words empowerment istaking place at various levels:

- Technology/ knowledge/culture — farmers gaining confidence in their own skills and
knowledge and being able to build on these skills.

- Economic empowerment — strengthening the livelihoods

- Socia/political empowerment — farmers working together in groups — creating group
dynamics and gaining confidence to engage with extension on livelihood related issues

PPB and FFS potentially addresses all these three levels although the focus between the two will
often differ somewhat. Both have a clear bottom up approach. The farmersisin the centre
identifying the desired traits and setting the breeding goals, but in close collaboration with the
research and extension staff. But while PPB has a strong technical focus, FFS, with its strong focus
on group learning and group processes and in bringing additional stakeholders on board, often
assumes social and political dimensions as well.

Moreover, or more specifically, Participatory Plant Breeding and the Farmer Field School approach
contributes to the realisation of Article 9 on Farmers Rightsin the International Treaty on Plant
Genetic Resources for Food and agriculture by,

- promoting traditional knowledge through use —by recognising/acknowledging it and giving it
value — because it is acknowledged as an important and necessary contribution to the
breeding process.

- promoting participation. At the minimum farmers are participating in the breeding process —
and in setting the goals for the breeding process and to make sure that their needs are
addressed.

- addressing benefit sharing — farmers benefit from transfer of knowledge — PPB is transfer of
a needs based technology. At the end of the day the farmers also get better seeds.

- promoting use and access of PGR. Since farmers participate actively in the whole breeding
cycle it may be assumed that they can freely use and exchange these seeds.

PPB and FFS have proven to be efficient in pooling resources nationally, both horizontally and
vertically. By vertical | am referring to how to link different stakeholders — e.g. farmers, breeders,
extension workers, local government officials, donors — to work towards a common goal in the
various capacities. By horizontal | am referring to how to mobilise e.g. many farmers, many
researchers, many extension workers, policy makers, etc to work collectively towards the same goal.
| will say alittle bit more about this now when | refer to the BUCAP example below.

BUCAP —an example of empower ment and pooling of resourcesfor Farmers Rights

The Biodiversity, Use and Conservation in Asia Programme (BUCAP) was merged with the
Community Biodiversity Development Conservation regional Asia programme (CBDC Asia) in
2006, thus forming the CBDC-BUCAP programme. It now embraces five countries, namely Bhutan,
Laos, Vietnam, Thailand and the Philippines. However, for the sake argument

112



| will only discuss the original BUCAP (Vietnam, Laos and Bhutan) because it contains some rather
unique features and this is where the FFS approach to PGR management was piloted on alarger
scale.

The BUCAP programme is an interesting example in terms of pooling resources at various levels
and in terms of empowerment at various levels. The three countries of Laos, Bhutan and Vietnam,
are very different in many respects, but share acommon feature in having centralised governments
who provide little space for national NGOs/local civil society organisations.

One of the unigque features of BUCAP then is that while being coordinated and backstopped by a
regional NGO —i.e. SEARICE — it isimplemented nationally by government institutions —i.e. Plant
Protection Centre (PPC) in Laos, the Plant Protection Department (PPD) in Vietnam and the
National Biodiversity Centre (NBC) in Bhutan. Thisisin collaboration of course with farmer
groups, but also with research, extension and international NGOs with a national base in the
countries. In other words, vertical pooling of resources.

In Vietnam the PPD is both responsible for the Integrated Pest Management programme (IPM) and
BUCAP. By applying the same basic model of the FFS approach and by sharing the same
knowledge base and infrastructure of extension workers trained in FFS under the IPM programme,
BUCAP has proven to be both an effective and cost-efficient way of demonstrating and scaling up
PPB and in-situ management of plant genetic resources and, as such, in pooling resources
horizontally. In the presentation made by Wilhelmina R. Pelegrina (SEARICE) mentioned that in the
Mekong delta project investments of USD 90,000 into FFS is generating results equivalent to USD
1,2 million. These impressive results can partly be related to the fact that the project isbeing
implemented through existing structures —i.e. the IPM infrastructure with its pool of extension
people trained in the Farmer Field School Methodology of IPM — and not creating parallel structures.

At one level the goal of the programme is to manage and conserve PGRFA by encouraging use of
these resources and building on the skills of farmers to further devel op these resources — basically
building on an existing knowledge and technology base, but aso introducing new technology, such
as modern breeding techniques. The entry point is technical —i.e. collaboration between farmers and
farmer groups with the formal sector in crop development (pooling resources vertically). But the
FFS approach moves beyond technical empowerment and focuses on collective learning processes,
on building group processes and on institutionalising group processes with establishment of seed
clubs or PGR clubs and linking these to income generating activities such as seed production. With a
strong focus on institution building — the programme has gradually assumed social and political
dimensions as well.

What is interesting in this model is that formal institutions are given an actual stake in the
implementation of the project —i.e. they are not only consulted asis often the case. In this model the
formal institutions are learning through direct collaboration about what farmers can do —this has
created some very positive dynamics between the stakeholders.

Because the projects are clearly demonstrating that farmers varieties and farmer produced seeds are
filling avery important gap in terms of supplying quality seeds to farming communities (c.f.
Mekong Delta), we are also seeing that policy makers, in these highly centralised countries, are
beginning to discuss what policy measures are needed to support this practice and what existing
policy measures are constituting barriers to such apractice...

In other words, the bottom up approach — which the FFS approach implies — and the systematic

engagement of multiple stakeholders in the implementation process — has produced a very positive
dynamic nationally where in-situ conservation of PGR through FFS approach (and thus also
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Farmers Rights) and is seriously being considered as a development model! — and not only an
interesting experiment promoted by NGOs...

Therole of development cooper ation

75% of the people in the developing world are small scale farmersliving in rural areas. Thisiswhere
food production takes place and this is where development aid needs to focus its attention. Hence the
implementation of Farmers Rights and development of in-situ management strategies for plant
genetic resources is crucial if we want to have an impact on poverty and achieve the Millennium
Development Goal 1. Development cooperation can play an important role in making this happen,

by providing financial support to innovative projects addressing Farmers Rights. However,
development aid will have a limited impact unless national governments ensure supporting
regulatory frameworks and make farmers rights and in-situ conservation part of their priorities.

What will happen if we are unable to secure farmers the future rights to continue to save, exchange,
manage and use plant genetic resources? Not only will farmers’ varieties continue to disappear, but
with it the evolutionary process that is continuously taking place through farmers' innovation, and
which is so important for future adaptation, will also disappear.

What, then, isthe alternative to farmers’ varieties? The answer is the continued replacement of these
varieties by alimited number of modern varieties and GM Os protected by Intellectual Property
Rights. Thisis adevelopment that already has a big momentum, not the least because it is profit
driven, but also becauseit is receiving renewed attention and support by many of the big
development organisations (c.f. the drive for anew Green Revolution in Africa).

Thereis, on the other hand, little profit involved in in-situ conservation and PPB and FFS type of
activities and thisis why development cooperation assumes an important role. In a sense
development cooperation has in terms of financial support and otherwise the responsibility of
balancing the multinational industries who are spearheading the push for GMO and green revolution
technologies.

1. Support to institutionalising the management of PGRFA and implementation of FR

- Provide support to projects that work on the vertical axis—i.e. projects that take an active
approach in including all relevant stakeholders in the implementation process. Devel opment
organisations have a limited possibility of scaling up initiatives nationally — only
governments can do this. If governments recognise that e.g. the FFS approach to managing
PGRFA isfilling important gaps — they will also be recognising the principles of FR.

- BUCAP has been alengthy process — 7-8- years. These years have been necessary to build
trust between the various stakeholders — e.g. between farmers and plant breeders—but it is
now becoming redlistic to talk about in-situ management of PGRFA as a hational programme
- of becoming a national priority. If this happensit may be realistic to attract bigger funding
from e.g. bilateral or multilateral agencies, whose mandate it is to respond to government
priorities.

2. Funding/donor mobilization

- Donor coordination pooling financia resources (c.f. BUCAP) —attract new donors through
awareness raising/information. E.g argue the importance of Farmers' Rights and in-situ
conservation of PGR in the context of Climate Change and of food security — demonstrate
the importance of implementing Farmers' Rightsin the context of adapting to Climate
Change.

- Lobby national government to prioritise FR and in-situ. A point of departure in this respect
could be to look at ex-situ vs. in-situ and how much financial support they are receiving
respectively. E.g. if much more funding goes to ex-situ than in-situ, this can be alobbying
point for increased funding to in-situ conservation and in lobbying the FR principles.
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Networking & capacity building

Contribute towards strengthening networks of likeminded organisations, especialy in the
North — pooling resources horizontally with the objective of common strategies.

Contribute towards build bridges between opposing parties and create consensus around
some basic issues.

Facilitate transfer of experiences between countries and between regions. E.g. what can Asia
learn from Africaand vice-versa? Thisis already taking place through the global CBDC
platform
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Fifth Session: What can the Governing Body do?

What can the Governing Body do to help the implementation of Farmers’
Rights?

Elizabeth Matos
Chairperson, National Plant Genetic Resources Committee, Angola

In many developing countries the majority of the population are small-scale farmers and they are the
ones who have been, and are, conserving agro-diversity. For them to continue to play this essential
role, that is a prime basis of their subsistence, their production for themselves and others and to
continue to conserve PGR for the benefit of future crop improvement for everyone, the legal
recognition of FR at national level needs to be addressed by Contracting Parties. Continued non-
implementation of FR will result in further erosion of agro-diversity.

The largest regional group of Contracting Parties to the ITPGRFA are African countries, that were
encouraged, and were keen, to become Contracting Parties in the expectation that the Treaty would
support our efforts for PGRFA conservation and utilization.

Although Article 9, which deals specifically with Farmers' Rights, clearly states that they are subject
to national legidation, there are other articles in the IT that are also concerned with FR
implementation, some in relation to the Multilateral System and the crops listed in Annexe 1, and
othersin relation to PGRFA in general.

While there is arange of farmers’ rights extending wider than those that directly affect PGR
conservation and utilization, that different countries may wish to implement, the GB should, as a
priority activity, give guidance and support to CP for the implementation of legislation of the FR set
out in Article9 of the IT.

What can the GB do to ensure the implementation of Farmers Rights?

» Raise awareness of Contracting Parties that the need to conserve agro-biodiversity has
never been more urgent than it istoday, in the face of global climate change.

» Raise awareness of Contracting Parties that FR is not a secondary issue in relation to the
conservation of agro-biodiversity. Farmers Rights to continue to save, use, conserve,
breed, exchange, donate and sell their varietiesis essential if they areto be ableto
conserve PGRFA for themselves and for use by others.

= Recognise that genetic erosion is continuing at an alarming rate, principally caused by
increased monoculture production and by restrictive seed laws and property legidation.
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» Raise awareness of decision makersin developing country Contracting Parties of the
usefulness of the PGR contained in our farmers’' varieties as essential raw material for use
in sustainable food production and for use in national breeding programmes.

= The Governing Body should treat FR as a priority issue, because:

Restrictive seed laws and IPRs are rapidly closing the legal space that allows for the
conservation and use of farmers' varieties. Examples may be pointed out of the number
of countries which have recently recognised the need to take measures, such as re-
drafting or amending their earlier restrictive seed laws, and legally recognise FR to save,
use, exchange and sell their own seed, e.g. India, Brazil, Philippines, Nepal.

Other articles of the Treaty that deal with Farmers Rights:

5.2  The Contracting Parties shall, as appropriate, adopt measures to minimize, or if possible,
eliminate threats to PGRFA. (The GB could give guidance and support the amending of
restrictive seed laws, which are now one of the greatest threats to the maintenance of
agrodiversity.

6.2  The sustainable use of PGRFA may include measures such as.

(@) pursuing fair agricultural policies that promote, as appropriate, the development and
maintenance of diverse farming systems that enhance the sustainable use of agricultural
biodiversity and other natural resources;

(b) strengthen research that enhances and conserves biological diversity, maximising intra- and
inter-specific variation for the benefit of farmers, especially those who generate and use their
own varieties and apply ecological principles in maintaining soil fertility and in combating
diseases, weeds and pests;

(c) promote, as appropriate, efforts in plant breeding which, with the participation of farmers,
particularly in developing countries, strengthen the capacity to develop varieties particularly
adapted to social, economic and ecological conditions, including of marginal areas;

(e) promoting, as appropriate, the expanded use of local and locally adapted crops, varieties and
under utilized species.

12.3 (e) access to PGRFA under development, including material being developed by farmers, shall
be at the discretion of its developer, during the period of its devel opment;

12.3 (h) Without prejudice to the other provisions under this Article, the Contracting Parties agree
that access to PGRFA found in in situ conditions will be provided according to national
legiglation, or in the absence of such legislation, accordance with such standards as may be
set by the Governing Body.

To help Contracting Parties ensure that PIC is obtained in relation to PGRFA in situ, see Art 12.3
(h), Governing Body should provide guidance and support in the preparation of national
legidlation.

Perhaps a model legislation? that could be appropriately adapted to national legislation. This
should be priority activity for the GB.
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13.2 (a), (b) and (c):Non-Monetary Benefits: Exchange of Information, Access to and Transfer of

Technology and Capacity-building.

The development of national plant breeding expertise in the use of local and exotic PGR is the only
way that we will be able to produce the most appropriate crops for sustainable agriculture in our
regions.

GB should help devel oping country CPs by giving guidance and support for training in conventional
plant breeding, participatory plant breeding and use of local PGRFA in breeding programmes.

13.3 The Contracting Parties agree that the benefits arising from the use of PGRFA, that are
shared under the MS, should flow primarily, directly and indirectly, to farmers in all
countries, especially in developing countries and countries with economies in transition, who
conserve and sustainably utilize PGRFA.

13.4 The G. Body shall, at its first meeting, consider relevant policies and criteria for specific
assistance under the agreed funding strategy established under Article 18, for the
conservation of PGRFA in developing countries and countries with economies in transition,
whose contribution to the diversity of PGRFA in the MLS is significant and/or which have
special needs.

Now we come to the second (or perhaps it should be joint first) priority item to be considered by the
GB at its upcoming second session.

13.5 The Contracting Parties recognize that the ability to fully implement the Global Plan of
Action, in particular of developing countries and countries with economies in transition, will
depend largely upon the effective implementation of this Article and of the funding strategy
asprovided in Article 18.

What can the | T achieveif the Governing Body hasno fundsfor activities?
Governing Body must address the situation of the Funding Strategy,

How will awareness be raised if there are no activities to do so? Where are the funds for projects for
in-situ and on-farm conservation? Can farmers be encouraged to place their varieties PGR into the
MLS if there are no benefits to be seen? Can developing countries be encouraged to place in situ
wild relatives into the MLS as long as there is no implementation of the actions agreed to in the
articles mentioned above ?

There is now considerable financial support for the conservation of ex situ collections, principally
the world’s major CGIAR collections, through the Global Crop Diversity Trust. This is clearly an
essential and priority task, but how do we finance the other 15 points of the GPA, and particularly
how are weto finance vital in situ and on farm conservation projects?
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Developing country contracting parties have responsibilities to provide support for the conservation
and utilisation of our own PGRFA, but we also require guidance and support from the GB to for this.
We fedl that it is not sufficient for the GB to advise CPs to prepare projects for approval by other
existing institutions. The GB itself needs funds that can be administered for the implementation of
the principles and activities of the Treaty. It is the GB that should have the guiding role in the
conservation and utilisation of the raw material of all our food.

Shortlist of itemsfor GB to deliberate on:
» Guidance and support for the implementation of Farmers’ Rights, with priority for Article
9 implementation, through: awareness raising; legal support.
> Implementation of the agreed positions of Arts. 5, 6, 12,13,18, in relation to in situ
conservation, benefit sharing and capacity building.
» Revision of the Funding Strategy and its implementation.
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Informal International Consultation on Farmers Rights
18-20 September 2007, Lusaka, Zambia

Implementing the Elements of Article 9 through the other Articles of the
ITPGRFA. Format for Developing the Guidelines for National
Implementation

Eng Siang Lim
Honorary Research Fellow, Bioversity International-APO, Malaysia

Implementing FR in relation to Article 5 of ITPGRFA

e Measures for safeguarding, promoting and improving the contribution of farmersin the survey and
inventory of PGRFA — Article 5.1 (a)

e Measures for safeguarding, promoting and improving the contribution and participation of farmers
in the collection of PGRFA and relevant associated information on those PGR that are under threat
or are of potential use—Article 5.2 (b)

¢ Provision of support (non trade distorting?) to ensure continued contribution of farmers and local
communities efforts to manage and conserve on-farm their PGRFA — Article 5.2 (¢)

e Measures for safeguarding, promoting and improving the contribution of farmersin the
documentation, characterization, and evaluation of PGRFA — Article 5.2 (€)

The above measures can be drawn from the experiences of in situ management of farmers' varieties
in Nepal, Peru, Philippines and India.

e Other Related matters:Bioprospecting in farmers' fields — decisions of farmers/farming
communities (PIC requirements?)

Implementing FR in relation to Article 6 of ITGRFA

o National policies (non trade distorting?) that promote the development and maintenance of diverse
farming systems that enhance the sustainable use of agricultural biological diversity and other
natural resources— Article 6.2 (a)

e Measures to safeguard promote and improve the contribution of farmers in research and breeding
efforts (participatory plant breeding) — Article 6.2 (b) and (c) (experiences from Nepal)

e National policies to promote expanded use of local and locally adapted crops varieties and
underutilized species by farmers - Articles 6.2 (€)

e National policies to promote the wider use of diversity of varieties and speciesin on-farm
management, conservation and sustainable use of PGRFA — Article 6.2 (f)

« Policy and legal measures to adjust breeding strategies and regulations concerning variety release
and seed distribution — Article 6.2 (g) — thisisimportant to develop the “informal “ seed system.
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Implementing FR in relation to Article 11 of the | TPGRFA

o National measures to encourage farmersto include their PGRFA inthe MLS — Article 11.4

Implementing FR in relation to Article 12 of the  TPGRFA

e Material being developed by farmers — Under the condition of continuous plant-environment-
human interaction in farmers field —what is original material? What is material being devel oped
by farmers? And what isfinal product? — Article 12.3 (e)Discretion of the developer — Article 12.3

(€)

¢ Who is the developer under condition of continuous exchange of materialsin an informal breeding
system? Access to PGRFA in situ conditions - national legislation or standards as may be set by
the Governing Body — Article 12.3 (h)

Implementing FR in relation to Article 13 of the | TPGRFA

o Link between Article 9, Article 13 and Article 18 in particular the measures for benefits flow
directly and indirectly to farmers, who conserve and sustainably utilize PGRFA — Article 13.3 ----
and agreed plans and programmes Article 18.5

Implementing FR in relation to ABSfor Non Annex 1 Materials

e Protection of TK
e Right to equitably participate in sharing benefits
e Right to participate in making decisions

e Implementing FR in IPR, ABS and Seed L egislationsimplementing FR in PVP
legislation — Indian model?

e Implementing FR in ABS or Biodiversity legislation — PIC requirements?
e Implementing FR in Seed legislation — Registration of farmers' varieties:
- Definition of farmers varieties— DUS criteria?

- Defining the informal seed system — exchange, use and sal e of
farm saved seeds

e Safeguarding farmers materials - Biosafety legislation?

Proposal
e Establish an Expert Group to assist the Secretary of the GB to develop the first draft guidelines for
national implementation of FR

e Establish an Ad Hoc Working Group to discuss and finalize the guidelines for consideration of the
GB

« If needed, establish Working Group to review progress of implementation
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Details of the process

e Governing Body’ s decision to develop Guidelines for National Implementation of Farmers Rights.
e Preparation of 1st. draft of the Guidelines by the Secretariat

e Secretariat + Expert group (GB to decide on the formation of the Expert Group)

e Working group of Farmers Rights (regional representation)

e Discussion/Finalization of guidelines

e National Consultations on Guidelines

e Approval of Guidelines by Governing Body

¢ Funding strategy for the implementation of the policies and measures in the Guidelines - Article
13.3and Article 18.5

¢ At the national level: Preparation of National Plan of Action for the Implementation of Farmers
Rights

¢ Reporting from Contracting Parties on national priorities to the Working group
e Working group: Review of progress on the implementation of the Guidelines.
¢ Report to Governing Body

Governing Body: Decision on the Evolution of the Guidelines. Decisions on which parts of the
guidelines that need to be changed in light of experience
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Informal International Consultation on Farmers Rights
18-20 September 2007, Lusaka, Zambia

Reflections®®

Robert J. Lewis-Lettington
Policy and Legal Specialist, BIOVERSITY

1. Key issuesthat could be addressed in the Gover ning Body

a)

b)

d)

Need more research on goals and objectives. With the arguable exception of some fundamental
human rights, rights are rarely recognised or established without some particular goa or
objective that is of direct or indirect benefit to, at least, a broad cross-section of society. These
have been identified in a fairly rhetorical sense in Farmers Rights discourse but need to be
developed further, if for not other reason than as a means of devel oping indicative benchmarks.
Despite the fact that Article 9 and the associated preambular text are based on an understanding
that there are diverse views as to the nature and objectives of Farmers Rights, there needs to be
more thought given to descriptions of options for implementing Farmers Rights that include
detailed consideration of how these options relate to particular goals and objectives and how they
might be practically implemented in different circumstances. Particular attention needs to be paid
to the realisation of net benefits and the risks of perverse outcomes.

Much more emphasis needs to be given to the fact that Farmers' Rights do not exist in the
context of a zero sum discourse, such as the idea that they constitute a concept that exists purely
in contrast to plant breeders’ rights. Both Farmers' Rights and plant breeders’ rights exist in afar
broader and more complex discourse that includes a number of other interested groups and
individuals with interrelated goal's and objectives.

More detailed consideration needs to be given to demonstrating the practical and relevant impact
potential of various options for implementing Farmers Rights. To the degree possible, this
should be based on empirical research and must place Farmers Rights in their proper legal and
socio-economic context instead, thereby moving beyond the tendency to consider the
implementation of Farmers' Rightsin isolation.

Explicit conceptual and practical links should be made between the implementation of Article 9
and other articles, in particular paragraph 6.2(g). Through this, the Treaty could act as a catalyst
for the review of seed regulatory systems based on rigid control in light of the understanding that
such systems are diverse; including not only multinational companies and smallholder farmers
but, to be healthy and resilient, awide range of actorsin between the two poles.

2. Possible measur esthat the Gover ning Body may initiate

In general terms the Governing Body should avoid direct action that may be perceived as endorsing
any particular approach or as undermining the rather jealously guarded right of countries to
independently address implementation issues. However, | do believe that a number of countries
could benefit from skilled assistance in the identification and analysis of practical options and in the
implementation of conclusions from such a process. Such assistance could also benefit broader
agricultural policy-making efforts. Particular activities the Governing Body itself could consider
should include:

18 These notes are purely the personal views and opinions of the author and do not reflect the positions of Bioversity
International or the organisers of the consultation on Farmers' Rights.
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a) Invite research and the submission of views on different aspects of, and approaches to, Farmers
Rights as a means of sharing experience and stimulating debate on practical options

b) Some sort of review of the implementation of Farmers Rights should be established. This would
not need to focus on prescriptive measures but focus on more subtle forms of inducement.

3. How to ensure a fruitful process

a) Do not involve the Governing Body in trying to reach conclusions. Farmers' rights, and more
importantly farmers, are unlikely to benefit from a process of politicisation and rhetoric.

b) Be consistently clear throughout that Farmers' Rights is not an absolute issue with clear rights
and wrongs but, rather, adiversity of objective and approach is the norm and not the exception.
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Informal International Consultation on Farmers Rights
18-20 September 2007, Lusaka, Zambia

Expectations of the Treaty — especially regarding the rights of farmers.
Introduction from an NGO-perspective.

Patrick Mulvany
Senior Policy Advisor, Practical Action

As intended by architects of the Treaty, its principal outcomes should be to staunch the haemorrhage
of the on-farm diversity of seeds and related agricultural biodiversity and to ensure that this diversity
isfreely available to future generations.

The Treaty recognises that this diversity has been developed in fields and gardens by farmers,
gardeners, indigenous peoples and other food providers, over millennia, and that they continue to
manage and develop it. Without their unrestricted participation in these activities, agricultural
biodiversity, enhanced through the free exchange of seeds and other planting material between
growers, communities, countries and continents that produced a myriad of varieties suited to every
socia, environmental and food need, will continue to be eroded.

This participation will not be achieved without international recognition of farmers’ inalienable
rights over agricultural biodiversity and support for their continued production of food crops in
diverse environments. Achieving thisis akey task for the Governing Body of the Treaty.

The trandation of farmers’ inalienable rights over agricultural biodiversity* to the limited
interpretation, within national law, of “Farmers Rights’ — as expressed in Article 9 — should not
preclude the Governing Body from deciding on actions related to other Articles that also impinge on
the rights of farmersin relation to the realisation of the purposes of the Treaty: for example:

Conservation and Sustainable Use (Articles 5 and 6);

The proscription of monopoly privileges being granted on any farmers’ varieties (Article 12);
Sharing of benefits derived from the use of seeds for food (MLS); and the

Funding mechanism — that should primarily support on-farm conservation (Article 18).

Realisation of their inalienable rights over agricultural biodiversity will require recognition of the
collective rights of farmers and other food providers and support for their activities.

These collective rights encompass a broader range of issues than simply access to and use of seeds.
LaViaCampesing, in 1996 at CGRFA 4ex, articulated these eloquently in the framework of what is
now internationally referred to as Food Sovereignty (ukabc.org/Via_ Camp.html).

The Governing Body should, therefore, through legally-binding decisions about the implementation
of several Articlesin the Treaty, find ways of involving and supporting small-scale farmers and
other food providers and their organisations, and promoting the diversity that is managed by them.

To do this, the Governing Body will need to find ways, including through influencing the
implementation of other instruments such as those of the CBD, of recognising farmers’ collective
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rightsto, inter alia: agricultural biodiversity, its sustainable use and benefits derived from it;
territory and land; water; local markets; services including research; as well as rights to organise and
to be decisively involved in relevant decisions.

It is 11 years since the agreement of the Leipzig GPA that shifted the priority of activities from ex
situ to in situ and on-farm conservation and sustainable use as the mechanism for sustaining
agricultural biodiversity related to crop plants. There was little or no progress in implementing the
plan, pending the agreement of the Treaty. Now, through addressing the issues raised above, the
Governing Body could, at its second session, take decisive steps to enable this to be done.
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Informal International Consultation on Farmers Rights
18-20 September 2007, Lusaka, Zambia

Access and Benefit-Sharing under the FAO Seed Treaty

Francois Meienberg
Programme Director, Berne Declaration

Thefirst Session of the Governing Body of the International Treaty on Plant Genetic Resources for
Food and Agriculture (ITPGRFA/ hereafter: Treaty) held in Madrid June 12-16 2006, answered
many open questions concerning the way in which access to genetic resources from the multilateral
system and the sharing of benefits will be handled in the future. The following article

describes the current situation and suggests ways to improve a state of affairsthat still islessthan
satisfactory.

The Treaty governs the access to plant genetic resources and the sharing of benefits arising from the
use of specieslisted in Annex 1'” and administered by the signer states (including all national seed
banks but also in situ crops). The extensive ex situ collections of the International

Agricultural Research Centres (IARCs) of the Consultative Group on International Agricultural
Research (CGIAR) will also be added to the system. The Standard Material Transfer Agreement
(SMTA), approved at the first meeting of the Governing Body, sets out the terms of access and
benefit sharing.

The present article treats only the terms of access and benefit sharing.
Other very important parts of the Treaty concerning conservation, sustainable use of plant genetic
resources, or farmers’ rights, will not be discussed.

1. Accessto Genetic Resour ces:

The inclusion of many national seed banks and the material under the auspices of the CGIAR in the
multilateral system will simplify accessto very large collections of plant genetic resources.
Compared to the bilateral negotiations for access and benefit sharing under the Convention on
Biological Diversity, access to plant genetic resources for food and agriculture under the terms of the
SMTA iseasy: just fill out an SMTA.

1.1. Accessfor all?

All countries, research institutes, and companies benefit from the simplified access under SMTA
regardless of whether or not they make their collections available to the system. In other words, the
system rewards freel oaders who keep their own collections to themselves but still want to benefit
from the multilateral system. According to the terms of the Treaty these rules will be reviewed.
Paragraph 11.4 states that

“within two years of the entry into force of the Treaty, the Governing Body shall assess the progress
in including the plant genetic resources for food and agriculture referred to in paragraph 11.3 in the
Multilateral System. Following this assessment, the Governing Body shall decide whether access

7 Includi ng most important food crops such as corn, wheat, rice potatoes, millet, but also many fruits, vegetables
and fodder plants (64 speciesin all). Soy and tomatoes are the most important food crops not included in the
multilateral system.
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shall continue to be facilitated to those natural and legal personsreferred to in paragraph 11.3 that
have not included these plant genetic resources for food and agriculturein the Multilateral System,
or take such other measures as it deems appropriate.”

At itsfirst session the Governing Body decided to delay this assessment until the third session. In
other words, everyone has access to the multilateral system for the time being. Also, the terms of
engagement with non-contracting parties and companies within their jurisdiction have not been
clearly defined. This state of affairs must not be allowed to go on indefinitely.

1.2 Patents prevent access

Paragraph 12.3(d) provoked considerable controversy during Treaty negotiations. Indeed, the current
compromise™ |eaves many questions unanswered. Specifically, it is not clear whether an unaltered
gene (isolated from a plant in the multilateral system) is covered by these terms and whether, in a
case like this, a patent application may be filed. Only avery narrow interpretation that excludes
patents on isolated materials does justice to the spirit of the Treaty, which seeks to facilitate rather
than restrict access to plant genetic resources. It would be intolerable if (freeloading) companies or
universities, benefiting from easy terms of access, were to come into the system to isolate valuable
genes and then proceeded to use patents to make these genetic materials off limitsto others. In this
case, the system would actually serve to diminish the access to genetic materials.

The wording of the adopted SMTA replicates Paragraph 12.3 (d) word for word. A clear decision on
this urgent question was evidently avoided. As aresult, users receiving materials from the system do
not know what they are allowed to patent. It would be best to settle this matter on a political level
within the Governing Body — admittedly a difficult process and one that was not planned. Even just
putting it on the agenda will not be easy. At best the question might be resolved in adispute
settlement procedure in which an international body such as the International Chamber of Commerce
holds the power of arbitration. However, only the provider, the recipient, or the so-called third party
beneficiary (representing the Governing Body) may initiate this procedure. NGOs on the other hand
cannot formally intervene against violations of SMTA (and, thus, of the Treaty).

1.3 Free access must be secured even outsidethe Treaty.

Comprehensive patents on plants and parts thereof pose a significant danger to the free and easy
access of breeders and farmers. Take — as one example among many — patents on gene sequences
which, rather than affecting only one crop, are found in rice, wheat and maize, as well as in bananas
and vegetables. Thus even someone with access to crops outside the system can exert considerable
influence on the access to genetic resources inside the system. The important political debates about
these matters will continue to take place outside the Treaty — in the context of the revision of
national patent laws, of free trade agreements and of the TRIPS agreement of the WTO. Here, an
urgently needed change of the system will require a serious commitment.

1.4 Possibilitiesfor changing terms of access under the Treaty

The following activities may improve the access to plant genetic resources in the framework of the
Treaty. They might also provide lobbying opportunities for NGOs.

- Signatories contact private holders of plant genetic resources and encourage them to make their
collections available to the multilateral system.

- At itsthird session, the Governing Body should restrict the access of freeloading states and
especially legal persons, thus increasing the pressure on countries and corporations alike to make

18 par. 123 (d) Recipients shall not claim any intellectual property or other rights that limit the facilitated access
to the plant genetic resources for food and agriculture, or their genetic parts or components, in the form received
from the Multilateral System;

130



their collections available. This demand goes beyond the option considered in paragraph 11.4, which
only refersto legal persons within the jurisdiction of a contracting party.

- The interpretation of paragraph 12.3 (d) needs to be put on the agenda of the Governing Body. The
object isto exclude, asfully as possible, the patentability of materials received from the multilateral
system. If thisis not possible, aresolution by dispute settlement should be considered.

2. Ben€fit sharing under the FAO Seed-Treaty

Paragraph 13.2 (d) (ii) of the Treaty™® stipulates that a fair share of the benefits arising from the
commercialization of plant genetic resources be paid into an account specified by the Treaty if said
product®is covered by intellectual property rights which are restricting the free access for further
research and breeding. This passage raises several questions that were not fully addressed when the
SMTA was adopted in Madrid.

2.1 Who must share benefits arising from commercial use?

Since the benefit-sharing requirement is limited to those who restrict the availability of a product, the
definition of what it means to be “available without restriction” is of great importance. It hasto be
made clear that a patented product cannot be included in the definition of “available without
restriction”. Industry representatives and some parties are suggesting that a patent does not restrict
the availability of a product for further breeding by othersif the laws of the country that grants the
patent include a research exemption. This argument obscures the fact that the

whole purpose of breeding isto produce seed for the market and that there is a big difference
between aresearch exemption in patent law and the breeders exemption in PVP laws. It was quite
clear during the negotiations for the Treaty that “without restriction for further research and
breeding” means that a product is available for further breeding by a “breeders exemption”, as
defined in PVP laws, which allow the breeder the right to sell new varieties devel oped from this
product without restriction. Thisis not the case if patented traits or plants are used. It is clear that
there will be amost no obligation to share any benefitsif patents with research exemptions are
included in this definition of “available without restriction”.

As defined in the adopted SMTA the term ,,avail able without restriction* does not resolve the
problem.?! It remains unclear just who, in the end, will be required to share their benefits. Will all
patent holders have to pay or just some of them? If the Convention on Biodiversity is any indication
the lack of clear definitions can severely limit the implementation of an

agreement. Thusit isimportant that the Governing Body agree on a definition that unambiguously
declares all patentsto constitute a restriction on the access of breeders. If thisis not possible, a
resolution by means of arbitration might be considered. (See 1.2)

2.2. How much isan “equitable share’ of benefits?
The adopted SMTA defines an “equitable share” as 1.1% of the selling price from which, moreover,
an additional 30% may be subtracted. In real termsthis puts the equitable share at 0.77% of the

2 The Contracting Parties agree that the standard Material Transfer Agreement referred to in Article 12.4 shall
include a requirement that a recipient who commercializes a product that is a plant genetic resource for food
and agriculture and that incorporates material accessed from the Multilateral System, shall pay to the
mechanismreferred to in Article 19.3f, an equitable share of the benefits arising from the commercialization of
that product, except whenever such a product is available without restriction to others for further research and
breeding, in which case the recipient who commer cializes shall be encouraged to make such payment.

20 |n the SMTA “Product” is defined as“Plant Genetic Resources for Food and Agriculture that incorporate the
Material or any of its genetic parts or components that are ready for commercialization, excluding commodities and
other products used for food, feed and processing.”

%L Definition in the SMTA.: “ Available without restriction”: A Product is considered to be available without
restriction to othersfor further research and breeding when it is available for research and breeding without
any legal or contractual obligations, or technological restrictions, that would preclude using it in the manner
specified in the Treaty.
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selling price — practically a give-away? for plant genetic resources with specific material
characteristics (materials without such characteristics will be somewhat more expensive than in the
past). But only those who restrict the access to their product through intellectual property rights will
pay even this small price. In the end, very little benefit sharing money will flow back into the
multilateral system.

A rough and optimistic calculation® may illustrate this point: ten years from now the global seed
market (in USdollars) will be worth some 30 billion dollars. Ten percent or 3 billion dollars worth of
seed will have been bred with genetic resources from the multilateral system, of which, again, only
10% ($ 300 million) are protected by a patent and thus subject to benefit sharing at 0.77%. The
resulting 2.31 million dollars per year do not even cover the treaty’ s administrative budget. The
mountain has produced a molehill. According to paragraph 13.3 the benefit sharing funds from the
multilateral system are supposed to benefit farmers,,in al countries, especially in developing
countries, and countries with economies in transition, who conserve and sustainably utilize plant
genetic resources for food and agriculture”.

Having made available alarge proportion of the plant genetic resources in the system these farmers
now come away empty-handed. An important goal of the treaty would be missed. There are two
ways to avoid this disastrous devel opment:

- An African proposal was adopted as part of the SMTA under which users of the multilateral system
would be required to share any and all benefits at a reduced rate of 0.5%. Under this regime the
income of the multilateral system would no doubt increase. But given a choice between paying 0.5%
on al sales and paying 1.1% on sales covered by patents most usersin all likelihood will not chose
the African proposal.

- Paragraph 13.2 (d) (ii) of the treaty also statesthat ,,[...] the Governing Body [...] may also assess
within a period of five years from the entry into force of this Treaty [i.e. before 2009], whether the
mandatory payment requirement in the MTA shall apply also incases where such commercialized
products are available without restriction to others for further research and breeding.” Extended in
thisway (and at roughly the level proposed by the African model,

i.e. 0.5%) these mandatory payments would actually constitute something like areal sharing of
benefits with farmers and would promote the conservation and sustainable use of plant genetic
resources.

2.3 Waysto improve benefit sharing under the Treaty

The following activities have the potential to improve benefit sharing under the Treaty. They might
also provide lobbying opportunities for NGOs.

- The Governing Body should agree that all patents restrict the access of breeders and are subject to
benefit sharing requirements.

- The mandatory review of benefit sharing terms results in an extension of mandatory payments to
all commercial seed sales. This extension will also help to put the funding for the conservation
activities on a broader basis.

3. Conclusions

Important questions concerning access and benefit sharing remain. Who should get easy access to
the multilateral system and how many collections are added to the system? Should all users of the
multilateral system be required to give back to the system a share of their commercial benefits, thus
building afund to preserve the planet’ s plant genetic resources? Increased participation and more
efficient NGO-lobbying at future meetings of the Governing Body will be necessary.

October 2006

22 See also the report written by W. Smolders: ftp://ftp.fao.org/ag/cgrfalBSP/bsp27e.pdf
2 Thanks to Walter Smolders for the figures
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Annexes

Annex 1. Programme

Updated 23.08.2007

| nformal international consultation on Farmers Rights
18-20 September 2007, Lusaka, Zambia

DRAFT PROGRAMME

Tuesday 18 September

09.00:

09.20

09.35

09.40

Welcome address by Mr. Moses Mwale on behaf of the Director, Zambia Agricultural Research
Institute, ZARI

Welcome address by Ms. Moosho M. Imakando on behalf of the Norwegian Ambassador to Zambia
(Programme Officer, Norwegian Embassy in Zambia)

Opening address by Angela Hilmi (Senior Officer, Secretariat of the ITPGRFA, FAO, Rome):
Evolution and Development of the Concept of Farmers Rights

Introduction about the seminar by Grethe Helene Evjen (Senior Advisor, Ministry of Agriculture,
Norway)

Exchange among the participants on hopes and expectations for the informal consultation.
Chair: Godfrey Mwila (Principal Agricultural Research Officer, Ministry of Agriculture, Food
and Fisheries, Zambia Agricultural Research Institute)

First Session: Understanding Far mer s Rights. Chair: Godfrey Mwila

10.00:

10.30:

12.30:

Introduction by Regine Andersen (Senior Research Fellow, Fridtjof Nansen Institute, Norway).
Topics covered:

- History of Farmers Rightsin the FAO

- Why Farmers Rights matter

- Different perceptions of the concept

- Potential elements of a common understanding of Farmers' Rights

Discussion with emphasis on different perceptions and on elements of a common understanding (tea
break included at 11.00)

Lunch break

Second Session: Farmers Contribution to the Conservation and Sustainable Use of Crop Genetic

13.30:

Resour ces. Chair: Grethe Helene Evjen

Topics to be addressed:

- Farmers roleinin situ and on-farm conservation, in plant development and breeding, in use of
local and locally adapted crops, varieties and underutilized species

- Farmers' contribution to maintaining the global genetic pool

- Preconditions for farmers' present and future contributions (legal and other)

Short introductions on experiences from other countries:
- Peru: Alejandro Argumedo (Director of the Quechua-Aymara Association of Sustainable
Livelihoods, Cuzco, Peru)
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14.20:

16.00:
16.15:

19.30:

- Nepal: Pratap K. Shrehestra (Executive Director, Local Initiatives for Biodiversity, Research and
Development, LI-BIRD, Nepal)
- The Philippines: Wilhelmina R. Pelegrina (Executive Director, SEARICE, the Philippines)

Discussion with emphasis on needed steps at the national level to protect and promote farmers
contribution to the conservation and sustainable use of crop genetic resources

Teabreak

Excursion to nearby Shikunu Village to learn about farmers' contributions and bringing insight from
farmers’ into our discussion.

Dinner

Wednesday 19 September

08.30

Report from the discussions on Tuesday, by Godfrey Mwila

Third Session: Realization of Farmers Rights. Chair: Godfrey Mwila

08.35:

08.50:

09.05:

09.20:

09.40:

09.55:

12.30:
13.30:

Topics to be addressed:

- Protection of farmers’ traditional knowledge related to PGRFA

- Farmers participation in benefit sharing

- Farmers' participation in decision making

- Therightsthat farmers have to save, use, exchange and sell seeds and propagating material

Highlights from an international stakeholder survey on the state of realization of farmers’ rights, by
Regine Andersen (Senior Research Fellow, Fridtjof Nansen Institute)

Key issues regarding the protection of farmers’ traditional knowledge, by Maria Mayer de Scurrah
(President of Grupo Y anapai, Peru)

Key issuesregarding farmers' participation in benefit sharing, by Bert Visser (Director, Center for
Genetic Resources, Wageningen, Netherlands)

Key issuesregarding farmers' participation in decision making and the rights that farmers have to
save, use, exchange and sell seeds and propagating material, by S. Bala Ravi (Advisor, M.S.
Swaminathan Research Foundation, India)

Farmers Rights and civil society perspectivesin Zambia and Southern Africa, by Arthur Nkonde
(Director, Biodiversity Community Network, Zambia)

Discussion with emphasis on key issues to be addressed at the Second Session of the Governing
Body, and clarification of the different views regarding these issues
(tea break included at 10.30).

Lunch

Additional time for discussion and summary of key issues

Fourth Session: Pooling Resourcesfor Farmers Rightsat the National Level. Chair: Grethe Helene

15.00:

15.15:
15:30:
15.45:
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Evien

Topicsto be addressed:

- Role and contributions of NGOs

- Role and contributions of breeders and researchers

- Possihilities for networking and pooling resources

- Supporting measures from the North to the South, including development cooperation

Introduction by Andrew Mushita (Director, Community Technology Development Trust, CTDT,
Zimbabwe)

Introduction by Tor Skudal (Programme Co-ordinator, Development Fund, Norway).
Teabreak

Discussion with emphasis on the possibilities of pooling resources at the national level, and options
for international support to the realisation of Farmers' Rights in developing countries.



19.00:

Dinner

Thursday 20 September

08.30:

Report from the discussions on Wednesday, by Godfrey Mwila

Fifth Session: What can the Gover ning Body do? Chair: Godfrey Mwila

08.35:
09.05:

09.15:
09.25:

10.00:

12.00
13.00

Topics to be addressed:

- Key issues that could be addressed in the Governing Body
- Possible measures that the Governing Body may initiate

- How to ensure afruitful process

Introduction by Elizabeth Matos (President, National Committee on Genetic Resources, Angola)

Introduction by Eng Sang Lim (Honorary Research Fellow, Bioversity International-APO,
Malaysia)

Introduction by Robert Lettington (Policy and Legal Specialist, BIOVERSITY)

Introduction from an NGO-perspective by Patrick Mulvany (Senior Policy Advisor, Practical Action)
(confirmed) and Francois Meienberg (Programme Director, Bern Declaration, Switzerland) (not
confirmed)

Discussion with emphasis on clarifying different positions and identifying elements of joint
perception regarding the question *What can the Governing Body do?

(including tea break at 10.30)

Lunch

Time for further discussion and a summing up key points (until 14.00).

Sixth Session: Summary of the consultations Chair: Grethe Helene Evjen

14.00:

14.20:
18.00:
18.15:
18.30:
19.00:

Aims:

- Clarification regarding remaining topics

- Provide an agreed summary of results

- Presentation in the report

- If possible, formulate alist of recommendations to the Governing Body

Where we stand. Presentation of the results from the consultation so far, by the rapporteur Gunnvor
Berge (Associate Professor, Noragric, University of Life Sciences, Norway)

Discussion (including tea break at 15.00)

Closing the discussion and evaluation of the process

Closing addresses by Godfrey Mwila and Grethe Helene Evjen.
Finalisation of the consultation

Dinner
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