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Summary

Russia appears to be extending its Northern Sea Route (NSR) regime,
based upon LOSC Article 234, ice-covered areas, westward to Kolguev
Island in the Pechora Sea. There are certain elements of consistency in
the interpretation of existing Arctic law and behaviour of Russia, Canada
and the USA. These elements seem to have spurred a process of
formation of customary international law regarding the passage of vessels
through the Arctic in general, and its international straits in particular.
Current navigational provisions are likely to remain the same for some
time, despite developments under the LOSC Article 76 defining the con-
tinental shelf.

Under Article 234 coastal states have the obligation to adopt and enforce
non-discriminatory environmental provisions. Russian provisions are
based upon environmental protection and safety, thereby implying that all
vessels, including Russian, are encompassed. The principles, as stated
under the 1990 Rules, are to regulate navigation free from discrimination
for navigational safety and to prevent, reduce and control marine
pollution caused by the presence of ice. All vessels, regardless of
nationality, are subject. However, concerning ‘fees for services rendered’,
there may be questionable compliance with non-discrimination. Vessels
navigating the NSR are required to pay for services rendered by the
Marine Operation Headquarters and the Northern Sea Route
Administration in accordance with the adopted rates. The issue remains
whether fees themselves fall outside the scope of ‘due regard to
navigation’. It may also be questioned whether the current Russian fee
rates are required of Russian vessels. Related to Article 234, both Russian
and foreign vessels are probably encompassed, especially since that
seems to be stated explicitly in the 1990 Rules. Thus, the fees, if justified
under Article 234, must apply to all vessels — contrary to previous and
probably current Russian practice.

The study of the state practice with respect to passage through the NSR
shows that, due to the strategically sensitive geographical situation of the
region, there is a continuous risk of disputes, and that practical solutions
may be needed to prevent and resolve potential disputes. This may be
extrapolated to the Barents Sea as well. Norway is considering measures
for the Barents Sea under international law of the sea to include:

o extended limit of territorial sea (20 nm. is possible);
. vessel traffic service (VTS);
. traffic separation schemes (TSS) including position of traffic separation

scheme, automatic identification system (AIS) including distribution and
coverage through stations (see endnote 14);

U tow-vessels at strategic locations;

U electronic chart display and information system (ECDIS);

U implementation of routing regime;

U contingency management and planning regime including environmental

risk analysis and oil-spill contingency assessment;

U places of refuge and beaching;
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U measures related to loading and unloading of cargo;
. control of emissions to air;
. management of oily wastes, sewage and garbage including receiving

facilities; and;

° ballast-water management.

A Barents Sea management plan is expected in 2006. The Norwegian
government is also considering the establishment of a particularly sensi-
tive sea area (PSSA). ‘Associated protective measures’ from the 10
PSSAs already designated include areas to be avoided, areas for compuls-
ory pilotage, prohibition of discharges including ballast water, prohibition
of dumping of most other wastes, installation of receiving facilities, no
anchoring, and enhancement of surveillance and monitoring capacities for
illegal discharges. Norway could follow suit. However, there are other
policy considerations likely to carry considerable weight in the Barents
Sea, and the Norwegian government may well decide not to proceed with
PSSA designation. Reasons for this could include the balance attempting
to be achieved by Norway in the Barents Sea; the legal controversy at all
levels regarding PSSA designation; boundary delimitation negotiations
with Russia including possible US State Department participation; secur-
ity concerns with the US, the EU and NATO; the influence that Norwe-
gian shipping, oil and gas, and fishing interests carry; the weight good
relations with Russia carries; the Globus II radar at Vardg; possible
discrimination of Russian tankers if solely these are used in the initial
phases of oil export, sailing 50 nm. to sea (though currently unlikely); the
sensitivity bilateralism with Russia carries with it; and the present contro-
versy over Saami property rights in Finnmark under International Labour
Organisation Convention 169. Norway may well be able to achieve much
the same environmental effects through more rapid and less controversial
measures, also under the IMO, but SOLAS. This balance might be
examined in more detail seen from a biological perspective.

Looking at Europe, the Erika incident in 1999 was the first tanker inci-
dent in which the European Commission (EC) took a strong role in pro-
posing changes in the oil-pollution liability and compensation regime.
These proposals, which revolve around the limitation rights, channelling
of liability and a third-tier fund, may pose a serious threat to the existence
of the IMO liability and compensation system. Developments so far have
resulted in an increase of geographical scope and coverage, as well as ac-
celeration of measures. Related to criminal sanctions, the EC appears to
be moving beyond what the IMO has been attempting to do, due to differ-
ences in states’ implementation of MARPOL 73/78, particularly related
to sanctions for discharges of polluting substances. The scope has been
increased, so that not only the shipowner or master of the ship is to be
held criminally liable, but also the cargo owner, the classification society
or other involved persons. This is applicable in all maritime zones for
infringements in accordance with international law, whether these are
committed intentionally, recklessly and or through serious negligence. It
remains to be seen how these developments will affect the Barents Sea.
However, due to port entry requirements for vessels carrying Russian
hydrocarbons, the EU and US coastal environmental regimes are likely to
have an effect on hydrocarbon vessel traffic in the Barents Sea.



Legal Implications for the Russian Northern Sea Route and Westward in the Barents Sea

The World Trade Organisation (WTO) impacts trade through the General
Agreement on Trade in Services (GATS). GATS pushes trade polices
‘behind the border’ mediating conflicts between contrasting legalities and
negotiating political and cultural, as well as economic, issues. WTO has a
potential to move beyond laissez-faire and provide support for in-
dependent and alternative producers, providers and users. Related to
WTO/GATS provisions generally, harmonisation will be required of the
Russian NSR navigation fees under the principles of treatment-no-less
favourable and national treatment. Further, mandatory restrictions, regu-
lations, taxes, fees and public legislation are required to be harmonised.
As part of this, they must be published promptly in accordance with
GATS requirements on transparency. Otherwise, once informed, other
Members may respond quickly and challenge Russian measures before a
WTO Panel. The same may be maintained related to any unequal tech-
nical and safety requirements which create unequal conditions of compe-
tition. It is thus necessary that any mandatory restrictions, regulations,
taxes, fees and pubic legislation related to access to the Russian Barents
Sea and the NSR be made known. It is still, however, too early to come to
any further definite conclusions. In spite of probable Russian membership
in WTO within the next years, the GATS regime governing shipping is
still under formation and will take some years before definite guidelines
appear. At the same time, when Russia becomes a Member—and if oil is
freighted solely on Russian tankers—these may be discriminated under
GATS by being required to sail 50 nm to sea on the way to Europe,
should Norway establish a PSSA or sailing routes this far to sea. This
may, however, presently be of less concern since various flag vessels are
already freighting Russian oil. Due to this ongoing developments EU law
consequently will be one of the main focuses, particularly addressing
‘extra territoriality’.

Russia’s accession to the WTO seen through Russian eyes will help to
contribute to a more uniform distribution of foreign investments between
the economy branches, 50% of which being currently directed to produc-
tion of natural resources. At present, natural resources comprise 80% of
the Russian export, and WTO accession by Russia will contribute to
‘economy diversification’. In order to provide an annual 5%—6% increase
in the gross domestic product, Russia will have to attract a significant
volume of foreign investments and simultaneously undertake measures to
contribute to the return of capital that earlier flowed out from the country.
The current developments surrounding Russia’s membership in the WTO
include the administrative reform, trimming the number of ministries and
implementing legislation, all of which are seen in a positive light through
Western eyes.

What is the territorial scope of the 1986 Maritime Service Regulation (No
4055/86) and the 1986 Maritime Competition Regulation (No 4056/86)?
The focus is on the jurisdictione ratione terrae and ratione personae—
more specifically, whether international law restricts nation-states in
governing the conduct of foreign citizens’ activities upon the high seas or
even in foreign countries. The cornerstone of this article is the denuncia-
tion of double standards in international law. The European Union cannot
carry out results that it condemns elsewhere. Since no Liners Conferences
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address the Russia oil and gas shipping trade, the 1979 Liner Conferences
Regulation (No 954/79) is not of consequence for this study.

The EU has expressed concern that US legislation — as documented in the
1996 Blocking Statute (No 2271/96) — over what has been called ‘a most
questionable example of US imperialistic behaviour in international juris-
dictional conflicts’ also governs EU extraterritorial jurisdiction. Terming
the US extra-territorial position as statutes that ‘violate international law’,
the EU faces identical international law requirements.

Of course, an unrestricted ‘effects doctrine’ threatens the amicable rela-
tions between governments and disturbs the peace of nations. However,
neither the EU nor the USA has seemed particularly reluctant to imple-
ment unrestricted extraterritorial jurisdiction. One set of the EU provi-
sions on trade in shipping services is designated to the Liners Confer-
ences — regardless of the nationality of the conference members or the
location of the conferences, as long as internal effects are apparent in the
EU shipping trade market. Also included are conferences whose main
office or place of incorporation lies outside the EU, as are foreign ships
operating under a Liners Conference, whether or not such ships are
owned by non-EU citizens or fly a foreign flag.

Ships registered abroad are excluded from the freedom to provide ser-
vices according to the 1986 Maritime Service Regulation Article 1 (2), if
the owner is not a national of a member state. For example, a ship incorp-
orated in Russia is under the EU acquis as long as the shipowner is a
citizen of an EU member state. This is not without modification: a ship-
ping company incorporated outside the EU is still under the EU shipping
acquis if it is controlled by nationals of a member state, even if its ships
are not registered in the EU.

Russian or third-country ships owned by companies controlled by non-
EU nationals are beyond the jurisdiction of the EU. Installing Liners
Conferences affecting the northern and eastern part of Russia would,
however, incorporate Russian oil and gas charter parties, and thus bring
members of this trade under the auspices of Article 81 and 82 of the EU
treaty, as implemented in /1986 Maritime Service Regulation.

The EU — under the Liners Conferences Regimes — fully practises the
‘effects doctrine’. However, charter parties negotiated and signed in
Russia outside such conferences by Russian inhabitants taking Russian
petroleum to EU destinations escape these articles, because no Liners
Conferences apply to those Russian harbours that ship Arctic petroleum.
Applying the EU legislation to such shipments would require a bilateral
EU-Russian agreement justifying the principles of the 1986 regulations.
Here a model could be the European Economic Area Agreement (EEA),
which requires the associated members of the Union — currently Iceland,
Liechtenstein and Norway — to implement fully the EU inner market
acquis.



1. Introduction — Objectives and Issues

Related to future shipments of Russian oil and liquid natural gas (LNG)
westward, the objectives of this report are as follows:

. to analyse the international regimes for environmental protection
and safety which may be applied so that the Northern Sea Route
(NSR) can achieve separation of oil and LNG tankers and military
vessels.

. to analyse WTO /GATS and EU requirements for competition, the
establishment of a treatment-no-less-favourable regime under
GATS, and trade in services under GATS applicable to NSR oil
and LNG tankers; and

U] to analyse the environmental and safety requirements applicable to
NSR oil and LNG tankers flying the flags of non-member states
when docking in an EU or EEA port.

Related to the first objective, it may be questioned whether international
regimes for environmental protection and safety can be applicable to the
NSR and westward. What measures — including traffic lanes, reporting of
position, velocity limitations, particularly sensitive sea areas (PSSAs) —
would yield optimal safety conditions, including separation of civilian
and military vessels? The latter enjoy sovereignty immunity, so it is only
the former — civilian vessels — which may be regulated and which will be
addressed here.

Additionally, general statements have been made that, should current
claims by the Arctic littoral states to the Arctic continental shelf be recog-
nised, there will remain two small ‘doughnut holes’ in the Arctic Ocean,
with all countries having extended their regulatory regimes out past 200
nm." This is somewhat misleading, since, in Part VI of the 1982 United
Nations Law of the Sea Convention (LOSC),> the continental shelf re-
gime is separate from the navigational regimes represented by LOSC
Parts II (territorial sea and contiguous zone), Il (international straits), V
(exclusive economic zone) and VII (high seas).” Though certainly inter-
related, these regimes have been functioning separately for at least 10
years under other treaties and customary international law. Thus, not only
will the current navigational provisions probably remain unchanged for
some time, despite developments under the complicated LOSC Article 76
(which defines the continental shelf), but also any navigation associated
with developing the continental shelf will remain subject to the interna-
tional and national provisions already in place.

Separation is also noted in LOSC Article 78. Regimes are already exten-
sive for 85% of the Arctic EEZs (exclusive economic zones), and these
marine areas must be crossed by vessels in order to reach the continental
shelves lying under the high seas areas. What can be imagined, should
future navigation increase for any reason — including developments on
the Arctic shelf — may be even greater navigational regulation in the
Arctic EEZs, particularly by Norway and Denmark/Greenland. Because
the current Arctic navigational regimes are likely to continue to govern
for some time and are addressed below, the LOSC Article 76 definition
will not be discussed here.
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Related to oil and LNG tankers trafficking the NSR and westwards,
issues to be dealt with under the second objective include clarification of
WTO/GATS and EU requirements for competition, the establishment of a
treatment-no-less-favourable regime under GATS, and trade in services
under GATS. The Russian Federation has been an applicant member state
for 10 years but is not yet party to the WTO.* In view of the harsh
weather conditions and ice-covered Arctic waters, and related to NSR
requirements, how may shipping companies operating in the area be pre-
vented from resorting to sub-standard vessels to counterbalance unequal
participation rights? It was determined underway that the WTO/GATS
regime would have relevance in the long term, but less so at present.
Despite probable Russian membership in the WTO within the next years,
it appears that the GATS regime governing shipping is still under for-
mation. Thus the law of the sea and EU law will be in focus here. Since
Russia is working towards accession in 2006, an overview of the
WTO/GATS regime will also be given, together with Russian views
regarding WTO/GATS membership.

Issues to be dealt with under the third objective raise several questions.
What are the environmental and safety requirements and enforcement
jurisdiction applicable to vessels flying the flags of non-member states
when docking in EU or EEA member state harbours? Concerning oil and
LNG tankers navigating the NSR, does Community shipping law address
member states so as to unify domestic legislation versus third-state
vessels when these dock in an EU or EEA harbour? In which way does
Community law, by unifying port state legislation, help to eliminate
‘ports of convenience’? What relation does international law of the sea,
including the conventions of the International Maritime Organisation and
the LOSC as well as domestic legislation, have to these rules?

Notes

" Dr. L. Brigham ‘speech’ at WWF Arctic Shipping Workshop. Oslo, 9 May
2005.

%2 1982 United Nations Convention on the Law of the Sea (LOSC). United
Nations Treaty Series (UNTS), reprinted in International Legal Materials (ILM),
Vol. 21, (1982), p. 1261. The LOSC entered into force 16 November 1994. For
the IMO regime generally, see www.imo.org/.

3 LOSC Parts XI (the Area) and XII (Marine Environmental Protection) will also
have application, as will the 1994 Agreement on the Implementation of Part XI
of the 1982 Law of the Sea Convention, ILM, Vol. 33, 1309 (1994).

* The Working Party on Russian accession was established on 16 June 1993. For
the status of negotiations, see www.wto.org/english/thewto_e/ acc_e/al_russie
e.htm.



2. Issues Under the Law of the Sea'

2.1 Passage through the NSR: Ice-Covered Areas

The passage through the Northern Sea Route (NSR), north of Russia, has
for decades been one of the most contentious legal issues in Soviet/Rus-
sian—US relations, with potential implications for the southeastern Bar-
ents Sea, the Pechora Sea. The Arctic is an ocean, but the jurisdictional
claims of the large Arctic coastal states indicate substantial deviations
from application of established law of the sea. Under the 1982 Law of the
Sea Convention, the regimes of straits used for international navigation
and the passage rights of state vessels seem subordinate to the regime of
ice-covered areas. However, such subordination appears unique to the
Arctic. According to LOSC Article 234:

Article234
Ice-covered areas

Coastal States have the right to adopt and enforce non-
discriminatory laws and regulations for the prevention, reduction
and control of marine pollution from vessels in ice-covered areas
within the limits of the exclusive economic zone, where particular-
ly severe climatic conditions and the presence of ice covering such
areas for most of the year create obstructions or exceptional haz-
ards to navigation, and pollution of the marine environment could
cause major harm to or irreversible disturbance of the ecological
balance. Such laws and regulations shall have due regard to navi-
gation and the protection and preservation of the marine environ-
ment based on the best available scientific evidence.

Despite significant differences in the practice of the three main actors —
Canada, the Russian Federation and the USA — there are certain elements
of consistency in their common interpretation of existing law and their
behaviour.” These elements seem to have set in motion a process of form-
ation of a specific customary international law with respect to the passage
of vessels, including state vessels, through the Arctic area in general and
its international straits in particular. This means that Russia enjoys sub-
stantial support from the two other large Arctic littoral states, the USA
and Canada, for its legal regime regulating Arctic navigation. Norway
and Denmark/Greenland have carried out little state practice in this re-
gard. The study of state practice regarding passage through the NSR
nevertheless demonstrates that, given the strategically sensitive geograph-
ical situation of the region, there is a continuous risk of disputes, and that
practical solutions may be needed to prevent and resolve disputes.

One potential problem area may relate to an extended geographical scope.
The Barents Sea is the westernmost of the Arctic seas north of Russia,
bordered to the west, north and east by Svalbard, Bear, Franz Josef, Nov-
aya Zemlya, and Vaygach Islands, and to the south by the Norwegian and
Russian mainland. The area between Kolguev Island and Novaya Zemlya
is sometimes called the Pechora Sea, but is considered part of the Barents
Sea. Average depth of the Barents Sea is approximately 200m.
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The Northern Sea Route

Map 1
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Legal Implications for the Russian Northern Sea Route and Westward in the Barents Sea

Technically — though NSRA Director A. Gorshkovsky has recently
claimed otherwise,® Russia has not considered the Barents Seas as consti-
tuting a part of the strict NSR legal regime. Under Article 1.2. of the
Rules of Navigation — Regulations for Navigation on the Seaways of the
Northern Sea Route (1990 Rules), the entrance to the NSR is maintained
to be the western entrances of the Novaya Zemlya straits or to the north
of Novaya Zemlya, Mys Zhelaniya, and the Bering Strait.

Disputed areas. The primary problem concerning extension of the Rus-
sian Arctic legal regime westward into the Barents Sea relates to the un-
resolved maritime boundary dispute between Norway and Russia.* This
concerns both the boundary to adjacent EEZs of Norway and Russia as
well as adjacent continental shelves, which have been agreed upon to run
concurrently. The Norwegian median-line claim lies roughly 400 km.
northwest of Kolguyev Island in the southeastern Barents Sea, while the
Russian claim lies further west, running north following sectors and the
Svalbard box.’ In-between there is an area of some 155,000 square km.

Thus, though generally under Article 234 Russia may unilaterally pre-
scribe and enforce extensive coastal state jurisdiction in its EEZ — theore-
tically including the Barents Sea — this cannot be exercised in contradic-
tion to Norway. Formal maritime boundary negotiations between these
two states have been conducted ever since 1974. A claim by Russia to
Article 234 jurisdiction would inject a major new element into these
negotiations, and sharp Norwegian reactions could be expected. Article
234 jurisdiction in the southeastern Barents Sea could be mitigated,
should Russia define the relevant ice-covered areas for example to be
restricted to the Pechora Sea lying eastward of a well-defined line a dis-
tance from the Norwegian median line claim, and to be replaced by a
definite maritime boundary when that came into being.

Ice conditions. Additional issues may arise under Article 234 itself. Since
the phrase ‘ice-covered’ is at issue related to the extension of the NSR
legal regime westwards, it must be noted that ice conditions in the Bar-
ents Sea differ from the other Arctic seas, due to the warm waters of the
North Cape current flowing in as a branch of the North Atlantic current
along the Norwegian coast. Most ice in the Barents Sea is of local origin;
ice movement out of the sea or into it from the polar basin or the Kara
Sea appears to be modest. The ice is nearly always less than one year old
and is relatively thin. The western parts of the Barents Sea from the North
Cape to Svalbard are navigable all the year round, whereas its eastern
parts are usually free of ice up to 75°N by mid-June. By early July the
western coast of Novaya Zemlya is ice-free, rendering navigable the en-
tire Barents Sea south of a line joining the South Cape (the southernmost
point on Spitsbergen) and Cape Zhelaniya on Novaya Zemlya. In some
years with favourable ice conditions, navigation along the western coast
of Novaya Zemlya has been possible as early as February, although April
is usually the worst month for navigation, in terms of ice conditions. The
mean limit of non-navigable ice then extends from off the southwestern
coast of Svalbard to Bear Island, southeast of which the limit runs east-
ward to about 40°E longitude and 73°30’N latitude. The limit then contin-
ues southeastward, crossing the 70th parallel at about 44°E, thereafter
curving down to the Cape Svyatoy Nos off the Murmansk coast at about
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40°E. In some years the extreme southward ice limit may approach the
western part of the Murmansk coast as close as 80 nm. (nautical miles).

The most favourable month in this respect is September. The mean ice
limit then moves northeast from the southeastern coast of Svalbard and
intersects 40°E at about 79°30’N, moving east-southeastward to a position
about 40 nm. north of Cape Zhelaniya. Navigation to the Franz Josef
islands is normally possible in July and August, occasionally also in June.
Although many of the channels and fjords are permanently ice-bound, the
larger ones are free of ice at some period during each season. In October
new ice usually starts to form in the shallower areas of the Barents Sea,
including the southern coasts of Svalbard, the southeastern shores of
Franz Josef Land, off the coast of Novaya Zemlya, and in the Gulf of
Pechora. By November the western coast of Novaya Zemlya is enclosed
by ice, and much of the sea north of 75°N is frozen by December. The
mean ice limits then gradually extend southward, until the March—April
conditions are re-established.

Ice movements of the Barents Sea are heavily influenced by winds and
sea currents. In the period from February to April, strong southwesterly
winds drive the ice in a northeasterly direction, usually making the south-
ern Barents Sea ice-free by May—June. However, ice accumulates on the
coast, in the straits linking the Barents and Kara Seas and in shoal waters.
Even in early July, ice may be found both north and south of Kolguev
Island. It has usually disappeared by mid-July, but may remain in the
Gulf of Pechora until August, sometimes affecting the southern straits.
Thus, while east of Novaya Zemlya Russia enjoys substantial support for
its Arctic legal regime, in the Barents Sea it does not, as long as there is
no definite western boundary to either the Russian Arctic regime or the
Russian EEZ. Issues may also arise concerning whether the extent of ice
cover in the Barents Sea is sufficient for inclusion under Article 234.
Practice plays an important role here, and the chances are it may be
included — especially if the Russian requirements are carried out within
the temporal confines of ice conditions and severe weather, and within
the IMO ‘Guidelines’, as noted by Director A. Gorshkovsky. It would be
absurd to require a change of ice-strengthened vessels for the Barents
Sea, especially in ice-covered waters, due to theoretical considerations of
degree of ice coverage. It is doubtful this will take place, especially given
the economic considerations present for Russia and Western states
governing oil and LNG transport.

Fee practice. Related to ARCOP and this initial phase of harmonisation
under GATS/EU requirements for treatment-no-less favourable and equal
competition, there may be a problem concerning ‘fees for services
rendered’. As set forth in Article 8.4. of the 1990 Rules, there may be
questionable compliance with the requirement of non-discrimination.
This requires vessels navigating the NSR to pay for services rendered by
the Marine Operation Headquarters and the Northern Sea Route
Administration (NSRA) in accordance with the adopted rates. In practice
it seems improbable that the current Russian fee rate, $3.33-$73.02 per
ton depending upon cargo, is required of Russian vessels.® The fees, if
justified under Article 234, must apply to all vessels, and the likely
Russian practice on this point is contrary. There may exist other special
Russian domestic requirements as well.
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Map 2: Delimitation Issues in the Barents Sea — Svalbard Zone
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2.2 Particularly Sensitive Sea Areas and Convention on
Biological Diversity

Another legal issue relates to the special environmental measures taken
by Norway in the Norwegian Barents Sea. In April 2003, the Norwegian
government announced that it was engaged in a process to obtain sections
of the Barents Sea designated a PSSA,” although controversy within the
government reportedly exists.® This was in response to the increased oil
and gas traffic following developments in Northwest Russia: fisheries
and the environment are important interests in the Barents Sea and along
the North Norwegian coast.’

Basically Norway’s plans for the Barents Sea appear to include the utili-
sation of measures from several traditional regimes, independent of a
PSSA, or perhaps in conjunction with one."” Faced with the increased
possibility of a rapid increase of tankers carrying Russian oil to Western
markets, Norway is considering measures for the Barents Sea under inter-
national law of the sea, to include:

. extended limit of territorial sea (20 nm. is possible);
. vessel traffic service (VTS);
. traffic separation schemes (TSS), including position of traffic sep-

aration scheme, automatic identification system (AIS) including
distribution and coverage through stations;"'

° tow-vessels at strategic locations;

. electronic chart display and information system (ECDIS);

. implementation of routing regime;

. contingency management and planning regime, including environ-

mental risk analysis and oil-spill contingency assessment;

. places of refuge and beaching;

U measures related to loading and unloading of cargo;

o control of emissions to air;

. management of oily wastes, sewage and garbage, including receiv-

ing facilities;
U ballast-water management.

A Barents Sea management plan from Norway is expected in 2006, in-
cluding ‘environmental zones. However, to date these have not been
defined, and apparently the European Commission (EC) is developing a
ecosystem-based management plan including a strategy proposal to be
sent to and developed under the Arctic Council."> The recent White
Paper, Muligheter og utfordringer i nord (Possibilities and Challenges in
the North, St.meld.nr. 30 [2004-2005]), released by the Norwegian For-
eign Ministry, is not very extensive, only 39 pages. It states, in 3.4.
‘Protection of the marine environment in the north’:
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The Government has initiated work with the view to establish a
national network of marine protected areas, areas protected under
various Norwegian laws. The plans are described more particularly
in the Government White Paper, Clean and rich seas. (St.meld.nr.
12 [2001-2002], Rent og rikt hav). In the Biodiversity Commit-
tee’s report (NOU 2004:28) it is recommended that the legal basis
for the sector overlapping protection in the sea be expanded to
encompass the Norwegian economic zone out to 200 nm. from the
baselines.

In relation to increased marine transport in North Norway, a ques-
tion is raised whether Norwegian authorities through the IMO
should establish parts of the coastal area outside North Norway as
a particularly sensitive sea area (PSSA). This is a proposal that is
being evaluated between the affected departments, among other
things in connection with the drafting of a comprehensive manage-
ment plan for the Barents Sea. The central goal for the Govern-
ment is to establish, as soon as possible, concrete measures that
reduce the probability of accidents in the area. A central measure
can be sea-lanes outside the territorial boundary in the Norwegian
economic zone. Establishment of such lanes is dependent upon re-
cognition in the IMO. This can take place through an individual
application or through a combined application with a PSSA appli-
cation. The Government plans to send a proposal to the IMO gov-
erning sea-lanes outside the territorial sea for the section Vardg—
Rgst. The most strategic procedure in relation to the IMO will be
evaluated."

PSSAs are currently ‘politically trendy’. A PSSA is defined as ‘an area
that needs special protection through action by the IMO because of its
significance for recognised ecological, socio-economic or scientific rea-
sons and which may be vulnerable to damage by international shipping
activities’.'"* Intended areas of protection include such valuable eco-
systems as coral reefs, intertidal wetlands and important marine and
coastal habitats."”” Migrating seabirds, dolphins, seals or other marine spe-
cies as well as feeding grounds for valuable fish stocks are intended to
fall within the scope of protection.'® If any of the above are positioned
close to shipping lanes; if they suffer from bad weather or are character-
ised by narrow passages, shallow depths, submerged reefs, or areas other-
wise sensitive to shipping impacts, then these are also intended to fall
within the scope of protection.'” By using a PSSA, IMO member states
can gain international recognition of the significance and vulnerability of
special areas of their marine environment and obtain IMO approval for
special protective measures to counter area-specific threats. The growing
size, speed and numbers of vessels navigating national and international
waters increase the potential for harm to marine eco-systems. Under
PSSAs, vessel-source damage to marine areas which is covered includes

e accidental spills of oil chemicals and other harmful materials;

e operational discharges of garbage, sewage, plastics, oil, chemical
residues, air pollutants and ballast water containing alien species;

¢ physical impacts, such as vessel strikes of marine animals, grounding,
anchor damage, shoreline erosion and noise.'®
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Up until the late 1990s PSSAs were seldom utilised.'” Then in 1998
Cuba’s Sabana-Camagiiey Archipelago was designated, and two PSSAs
were formally designated in March 2002. These were marine areas
around the Florida Keys and the waters surrounding Colombia’s Malpelo
Island. The Wadden Sea has recently been PSSA-designated, the first in
European waters; a sixth and seventh area off the coast of Peru, Paracas
National Reserve, was designated in 2003, and European Waters in
2004.%° Discussions in the IMO surrounding the Baltic Sea, the Canary
Islands and the Galapagos Islands have been noted, with complaints
raised by several states including Russia and several shipping organisa-
tions. ‘Associated protective measures’ in PSSAs already designated
include areas to be avoided, areas for compulsory pilotage, prohibition of
discharges including ballast water, prohibition of dumping of most other
wastes, installation of receiving facilities, no anchoring, and enhancement
of surveillance and monitoring capacities in connection with illegal
discharges.

In November 2001 the IMO adopted its revised 2001 Guidelines.”' This
came largely in response to a series of devastating oil-tanker accidents —
involving the Patmos in 1985, the Haven in 1991, the Evoikos in 1997,
the Erika in 1999, and the Prestige in 2002 — where it appeared that exist-
ing legal regimes, including MARPOL 73/78, were functioning less
than optionally.” Additionally, new oil pipelines planned from Eastern
Europe and Russia to ports in the Barents, the Baltic and the Mediter-
ranean Seas would involve a corresponding increase in oil-tanker traffic
in these areas. There has also been a rise in the number of marine nuclear
cargo transports, over which coastal states have felt they had little con-
trol.** The 2001 Guidelines replaced the 1991 Guidelines for the Designa-
tion of Special Areas and Identification of Particularly Sensitive Sea
Areas.” They chiefly update the criteria and clarify the procedures,
evidentiary requirements and legal basis for identification and designa-
tion of a PSSA. This may promote an increase in the quality and number
of PSSA designations. The 2001 Guidelines provide better opportunities
for states to protect threatened eco-systems and vulnerable species from
shipping impacts, as well as representing a stimulus to minimise the
overall impact of shipping on the global marine environment.

An increase of such IMO designations would probably stimulate demand
for electronic charts, vessel traffic services, automatic vessel identifica-
tion systems and other technologies to minimise the impact of shipping
on sensitive marine areas and species. Moreover, mariners may become
more conscious of taking special care when transiting an area. A coastal
state may take a comprehensive approach to the regulation of shipping
activities, and a combination of domestic and IMO measures can provide
ecosystem-wide protection to areas that may extend beyond the 12-mile
territorial sea. Finally, the international attention achieved through PSSA
designation can stimulate national and local action to improve the
management of other human activities and threats.”®

However, there is controversy within the IMO. This relates not to the
PSSA regime itself, but to its permissible scope. At IMO’s March 2004
session, where the Baltic Sea, the Canary Islands and the Galapagos
Islands were under discussion, objections were raised by several states,
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among them Russia, Liberia and Panama, and various organisations
associated with shipping. Their complaints related to the vagueness of the
scope of PSSAs, the extent of ‘associated protective measures’, and the
fact that ‘associated protective measures’ may be adopted following the
designation of a PSSA. These should probably be considered as com-
plaints more than formal protests. However, related to the Baltic Sea, if a
coastal state in the affected region is opposed, then good reasons may
exist for not permitting the designation of a PSSA. The EC and the USA
are generally positive to PSSAs, though in the Baltic Sea various promi-
nent US experts appear to agree with the Russian view.”’

Even newer guidelines are in the offing from IMO, and continued to be
under discussion, with both Russia and the USA submitting proposals.”®
State parties were to make comments and continue discussions on new
guidelines at the MEPC meeting in July 2005. The US delegation appears
to play a central role, and it is interested in finding consensus for formal
new guidelines based chiefly upon the US proposal possibly constructed
around the measures taken with respect to the Florida Keys, and submit-
ting a draft to the IMO Assembly shortly thereafter.”® Failing this, the
next chance for IMO approval is in 2007. Briefly, the USA-proposed
amendments are forwarded with the stated objective to strengthen and
clarify the 2001 Guidelines. This is stated to be chiefly through clarifica-
tion of the criteria for designation, the need for applicants to establish that
the identified vulnerability of an area will be addressed by the ‘associated
protective measures’ to prevent reduce or eliminate that vulnerability, and
the necessity of establishing a legal basis for the ‘associated protective
measures’. The sensitive aspects must be present throughout the area,
although not the same throughout; and at least one ‘associated protective
measure’ must be decided prior to designation, as must various proced-
ural issues, including elimination of ‘designation in principle’ and elimin-
ation of the review form being used by the technical group considering
proposals for designating PSSAs.

The Russian proposal for amendment appears also to be also forwarded
with the objective of establishing clear criteria and procedures for assess-
ment and review of new applications. Russia expresses its support of the
shipping industry; it is opposed to the designation and proliferation of
large geographical areas, and emphasises respect for state sovereignty. *
Ecological criteria are held to be the highest priority for designation of
PSSA areas for protection of the marine environment. In the Russian
view, PSSAs can be designated only in exceptional cases in which desig-
nation can be shown to be the only tool to provide adequate protection.
The concept would apply only in realistically restricted geographical
areas where ‘rare, disappearing, etc. ecological systems are concen-
trated’.’! For areas covered by other protective regimes, proof must be
supplied, showing that adequate protection cannot be provided. Any pro-
posal to designate a PSSA in an entirely closed or semi-closed sea area
should be made on the basis of consensus of the coastal states. Relevant
‘associated protective measures’ in respect of a PSSA must cover the en-
tire PSSA, uniformly and completely. Proper applications must concur-
rently contain a proposal for at least one ‘associated protective measure’.
Upon modification of ‘associated protective measures’ or the PSSA itself,
parties must submit a relevant application for consideration by the IMO,
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similar to the original application that was submitted for the existing
PSSA.

What is meant by the above may be as follows. The Convention on Bio-
logical Diversity of 5 June 1992 (CBD)* governs various biodiversity
aspects of the Barents Sea eco-system. It remains to be seen how much
implementation of the Convention BD and the Jakarta Mandate on Mar-
ine and Coastal Biological Diversity can achieve in practice. The objec-
tives certainly point in the right direction under the five key thematic
issues — including the application of appropriate policy instruments and
strategies for effective implementation of integrated marine and coastal
area management, undertaking direct action to protect the marine envi-
ronment, and developing guidelines. Information is to be gathered, and
provided parities on biological diversity, and sustainable use and eco-
system approaches promoted. Areas beyond the limits of national juris-
diction are also included. Marine and coastal protected areas are to be
established, strengthened and managed effectively, including proper mon-
itoring and research. Collaboration, co-operation and harmonisation of
initiatives are to be undertaken.

However, the key to international regimes lies in enforcement. Here the
Barents Sea may experience problems with respect to the CBD. Parties
are required under Articles 3 and 4 to generally ensure that activities and
processes including shipping under their flags do not cause environment-
al damage to other states, or to areas beyond national jurisdiction. Ac-
cording to Article 6, parties must develop strategies. However, due to the
use of the phrases as far as possible and as appropriate, used in the
centrally relevant articles outlined above containing specific measures,
little appears genuinely mandatory, particularly for parties who may be
exercising questionable jurisdictional control. Non-parties are definitely
not bound. In fact it appears possible that the Jakarta Mandate could be
argued by such questionable parties to be fulfilling their CBD obligations
under this phrase. Viewed in terms of oil and gas tankers, this could in-
clude loopholes for flag states promoting (under Article 8) environ-
mentally sound and sustainable development, preventing the introduction
of, control or eradication of alien species, and ensuring (under Article 10)
sustainable use of components of biological diversity. Further, it might be
argued that under this formulation, a loophole exists for flag states requir-
ing environmental impact assessment of proposed projects affecting bio-
logical diversity, promoting reciprocal notification, information exchange
and consultation on such activities, and examining issues of liability and
redress, including restoration and compensation for damage to biological
diversity. An interesting issue may involve financial support and incen-
tives to achieve the objectives of the CBD between a rich coastal state
such as Norway, and arguably poorer states including Russia and various
flag-of-convenience states. They may be able to argue for Norwegian
assistance in achieving the above CBD protective measures.

Due to the vagueness of the treaty, whereby not only non-parties and
flags of convenience but also other parties may comply less than optimal-
ly, much would probably depend upon effective enforcement of the
central vessel-source marine pollution treaties, MARPOL 73/78, and
SOLAS, the International Convention for the Safety of Life at Sea,”,
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associated with LOSC Articles 211, 218 and 220. However, the former
has experienced problems regarding flag-state enforcement. SOLAS al-
lows for the relatively quick establishment, accepted by the IMO, of sea-
lanes within a state’s EEZ — and this might be a way to go, whether in
conjunction with or independent of a PSSA. A routing system may en-
compass mandatory sea-lanes, traffic separation systems and sailing rules
in and out of a definite zone, recommended sea-lanes and deepwater
lanes as well as precautionary areas to be navigated with special care and
through which recommended sea-lanes can be established. Areas to be
avoided (ATBA) can also be established, where all vessel traffic or a cer-
tain type of vessels are forbidden to sail, because of a particular danger or
a particularly sensitive ecological or environmental condition. A routing
system can consist of several different of the above in combination. Man-
datory or recommended vessel reporting systems are also allowed, sub-
ject to application to the IMO. As part of this, an automatic vessel
identification (AIS) system of oil tankers is allowed, making reporting
and a reporting scheme superfluous. The identification systems should
make enforcement easier.

Enforcement problems and the vagueness of the CBD would undoubtedly
count in favour of a coastal state like Norway establishing a PSSA, under
the proper conditions, since all vessels could be excluded from specific
areas. Indeed, PSSA designation may be the only way of protecting bio-
diversity. The conditions include reasonableness of area size and reason-
able and definite ‘associated protective measures’, as well as that the bio-
logical and cultural sensitivities and scientific interests should fall suffi-
ciently within the criteria outlined in IMO guidelines. This is especially
so since controversy has continued in the IMO, in Russia and in Norway.
Despite complaints regarding the Baltic Sea, Russia itself was early in es-
tablishing two areas to be avoided —‘ATBAs’** — in the Okhotsk Sea, one
as early as 1967. The first governs the waters off Cape Terpeniya,
Sakhalin,” as well as an area around the Tjulenia Island, south of Cape
Terpeniya.*® Ten years later, the Kuril Strait and Proliv Bussol became a
PSSA avant la lettre.”” An official from the legal office of the Russian
Foreign Ministry noted that Russia is not opposed to specially protected
marine areas (SPMAs) including PSSAs, as long as they are specifically
defined and reasonably sized geographically and include corresponding
specific ‘associated protective measures’ which are to be established.*®
The two avant la lettre PSSAs™ established by Russia in the Okhotsk Sea
thus are not viewed as contradictory, since they are specifically defined
with correspondingly specific ‘associated protective measures’. Norway
could thus if necessary use an estoppel argument (reciprocity) against
Russia with regard to a PSSA in the Barents Sea. Through no official
statement from the US State Department has yet been issued, Washington
appears somewhat reserved, since all the protective measures can be
achieved without the use of a PSSA.*

Examination of specific ‘associated protective measures’ carried out in
the other designated PSSAs is interesting, particularly those that have
been established for some time in Australia, Cuba and the USA. These
already have support under international law, regardless of the guidelines.
‘Associated protective measures’ in terms of the 10 PSSAs already desig-
nated include areas to be avoided, areas for compulsory pilotage, pro-
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hibition of discharges including ballast water, prohibition of dumping of
most other wastes, installation of receiving facilities, no anchoring, and
enhancement of surveillance and monitoring capacities for illegal dis-
charges. In summer 2004, the number of marine zones within Australia’s
Great Barrier Reef PSSA was increased from six to nine, with character-
istic activities differentiated from thirteen to sixteen. Developed and es-
tablished PSSAs have extensive management plans for practical imple-
mentation of the ‘associated protective measures’. For example, the
Florida Keys — which appear to have eleven differentiated areas — had a
365-page management plan, renewed every five years. Should a PSSA in
the Barents Sea be designated, the ‘associated protective measures’ and
their implementation by Norway might be similar to or perhaps slightly
less strict than those taken in the Great Barrier Reef and the Florida Keys
(and possibly Cuba’s Sabana-Camagiiey Archipelago) in order to en-
counter less resistance from adversarial interests such as shipping.

Under this practice, problems with a Barents Sea PSSA as outlined by
Det Norske Veritas (DNV) north of Finnmark down to Lofoten about 50
nm. out to sea may include discrimination issues, both against Russian oil
and gas tankers on the way to Europe and possibly Norwegian fishing
vessels. All vessels in international shipping are subject to the measures
taken by Norway. If Russia becomes a member of the World Trade
Organisation (WTO) — which may happen early in 2006 — and oil is
freighted solely on Russian tankers, it may be questioned whether these
are discriminated under General Agreement in Trade in Services (GATS)
by being required to sail 50 nm. to sea on the way to Europe?*' Although
not a problem currently since Russia is only one of 15 flags, albeit the
fourth largest, the effect of reflagging Russian-owned vessels to a new
Russian international register will have seems uncertain. Will this cause
the tankers navigating the Barents Sea to be predominantly Russian? One
Russian diplomat indicates that the reasons behind this relate to expedit-
ing taxation as well as facilitating the tracking of tanker ownership in
case of accidents for liability purposes.”’ Fishing vessels — though not
technically regulated under the PSSA regime which governs international
shipping — have in practice been strictly regulated or excluded from ap-
proximately 67% of the Australian Great Barrier Reef Marine Park-
PSSA, and roughly 50% of large trawlers from the Florida Keys Sanctu-
ary Area-PSSA.* What is to guarantee that Norway or other States may
not establish a coincident ‘Marine Park’-PSSA, containing 10 marine
zones with 10 differentiated activities? A legal representative for trawler
organisations in particular may with reason be concerned, and Norwegian
fishery interests generally fear unnecessary regulation of fisheries.*
Issues surrounding the Convention on Ballast Water need to be addressed
as well, for tankers returning to Murmansk and loading ballast water with
possible alien species. Parties undertake to prevent, minimize and ulti-
mately eliminate the transfer of harmful aquatic organisms and pathogens
through the control and management of ships’ ballast water and sedi-
ments.

Also other policy possibilities for the Barents Region — include non-
traditional bilateral co-operative agreements between Norway and Russia
— are outlined in the report ‘Mot Nord™* presented by a panel of experts,
as well as the recent Government White Paper, St.meld.nr.30.*® Through-
out the Cold War era, Norway was reluctant to enter into such agreements
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with the more powerful Soviet Union. Good relations with today’s Russia
must weigh heavily on the Norwegian government. In fact, the latter may
well decide not to proceed with PSSA designation. Reasons for this could
include the balance Norway is attempting to achieve in the Barents Sea;
the legal controversy at all levels regarding PSSA designation; boundary
delimitation negotiations with Russia including possible US State Depart-
ment participation;47 security concerns with the US, the EU and NATO;
the influence Norwegian shipping oil and gas, and fishing interests carry;
the weight good relations with Russia carries; the Globus II radar at
Vardg; possible discrimination of Russian tankers — if solely these are
used in the initial phases of oil export — sailing 50 nm. to sea; the
sensitivity bilateralism with Russia carries with it; and the present contro-
versy over Saami property rights in Finnmark under International Labour
Organisation Convention 169. ** Oslo may decide to achieve much the
same results by means of quicker and less controversial measures.

Norway’s plans for the Barents Sea may include the application of mea-
sures from several traditional regimes independent of a PSSA, or perhaps
in conjunction with this.*” The Barents Sea management plan is expected
in 2006. These measures certainly seem to be a step in the right direction,
with or without the designation of a PSSA.

2.3 EU Law of the Sea — Scope — the Barents Sea

2.3.1 Liability for Vessel-Source Oil Pollution Damage — Scope for
Environmental Compensation — the Barents Sea

The civil liability regime for damage arising from vessel-source oil pollu-
tion’® was the first international liability regime to broaden compensation
obligations beyond personal injury and property damage, to encompass
environmental harm as well.”’ However, practical progress has been rath-
er sluggish under the present regime, based upon the 1992 Protocols to
the 1969 International Convention on Civil Liability for Oil Pollution
Damage (CLC) and the 1971 International Convention on the Establish-
ment of an International Fund for Compensation for Oil Pollution Dam-
age™ (Fund Convention). Since the two littoral states to the Barents Sea —
Norway and the Russian Federation — have ratified both these
instruments, developments under this regime have high relevance. This is
especially so, given the prospects of one Russian oil tanker per week by
2005 to 14-21 tankers per week by 2010 expected along the Norwegian
coast,” as well as the spectre of large tanker accidents like those that
have occurred off the coasts of Europe in recent years.

Definitions have been a difficulty under the civil liability regime for oil
pollution. As incorporated into the 1992 CLC Protocol, pollution damage
is defined as:

(a)  Loss of damage caused outside the vessel by contamination
resulting from the escape of discharge from the vessel,
wherever such escape or discharge may occur, provided
that compensation for impairment of the environment other
than losses of profit form such impairment shall be limited
to costs of reasonable measures of reinstatement actually
undertaken or to be undertaken.
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The costs of preventative measures and further loss or damage
caused by preventive measures.>

This provision was based upon experience gained under the Fund Con-
vention and was designed to limit environmental claims against ship-
owners under the 1992 CLC Protocol and oil receivers under the 1992
Fund Protocol. In practice, national courts in parties to the 1992 Protocols
would not be able to find for environmental damage claims in excess of
loss of profit and reasonable measures of reinstatement. Claims for
environmental damage per se would not be allowed.” ‘Losses of profit’
was agreed to encompass both consequential loss claims and loss of
earnings by the owner/users of property contaminated by oil, but also
included claims for pure economic loss. This also covers loss of earnings
suffered by parties whose actual property has not been damaged, such as
coastal hoteliers and fishery businesses. While recognising environmental
compensation, the term ‘reasonable measure of reinstatement’ resulted in
disputes concerning its application to ecological damage, including issues
related to ‘quantification of damage’, the ‘state as an environmental
trustee’, and ‘ecological restoration’.

The problem of ‘quantification of damage’ has revolved around a 1980
Resolution No. 3, adopted by the Fund Assembly under which:

the assessment of compensation to be paid by the International Oil
Pollution Compensation Fund is not to be made on the basis of an
abstract quantification of damage in accordance with theoretical
models.*

Not recognised by the IOPC Funds have been claims not related to quan-
tifiable economic loss. These include Italy’s claims concerning the
Patmos spillage in 1985 and the Haven spillage in 1991, for respectively
5,000 million lire and 100,000 million lire; and Indonesia’s $3.2 million
claim for the Evoikos spillage in 1997. This presents difficulties:

the lack of clear damage assessment standards and compensable
value characteristics within the international regime has presented
a significant obstacle to the uniform application of environmental
compensation rules.’’

By contrast, the US OPA 1990 permits abstract quantification of non-
market environmental damage in accordance with prescribed assessment
standards.

The issue concerning the ‘state as guardian of collective interests’ was
highlighted in the Patmos claim. The Italian courts stated, in accordance
with CLC 1969, that the state as a trustee for national or local public
bodies has a right of action beyond economic loss. The IOPC Fund has
recognised public bodies as legitimate claimants; however, it has not ac-
cepted trusteeship claims divorced from quantifiable elements of econ-
omic damage. Other cases have included the French claim arising from
the 1999 Erika incident, when the coast of Brittany was contaminated by
heavy fuel oil. France recommended incorporating into the IOPC Fund
1992 Claims Manual a concept of compensation for environmental
damage as a violation of state rights over its collective marine assets — but
failed, despite the support provided by OPA 1990, which includes owners
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and managers in addition to trustees. The claim was judged to fall outside
the scope of pollution damage as defined in the 1992 CLC Protocol. The
Fund continues to hold that theoretical formulations of public or collec-
tive environmental damage would open up liability determination to arbi-
trary decisions in national courts, thereby possibly hindering private vic-
tims in their claims for compensation.

‘Ecological restoration’ was argued by France to be inherent in the inter-
national and national developments in environmental liability that de-
monstrate increasing acceptance of ecological rehabilitation norms. It was
argued to be implicit in LOSC Article 235(3) requiring states to assure
‘prompt and adequate compensation in respect of all damage caused by
pollution of the marine environment’, as well as appearing in constitu-
tional and legal obligations adopted by Brazil, France, Italy, Spain, the
USA and other states. The OPA 1990 also provides support, by allowing
compensation restoration for the loss of natural resources and services —
and, in allowing the acquisition of equivalent habitats away from the
damage site, this goes further in environmental reinstatement than the
CLC 1992 Protocol. France, Italy and the EC called for the liability con-
ventions to be amended to allow member states to permit claims for
introducing ‘identical’ or ‘equivalent’ ecological attributes in an adjacent
marine area, in cases where reinstatement at the damage site might be
physically or economically infeasible. To this, the International Tanker
Owners Pollution Federation Ltd (ITOPF) argued that the liability con-
ventions were not designed to provide full compensation for environ-
mental damage, and that there existed an ecological risk of introducing
new species or engineering new habitat areas, thus upsetting natural re-
covery processes following most oil spills which degrade post-cleanup
residual 0il.*® In October 2001, a more moderate recommendation was
put forward by Australia, Canada, Sweden and the UK, to liberalise the
criteria for admissibility of reinstatement costs to include recovery efforts
centred on the damaged area. However, also this was not approved by the
Fund Assembly, and was not voted upon. Opposition was due chiefly to
the positions taken by Japan and Korea, who fear a plethora of specula-
tive environmental claims, and who contribute respectively 21% and 10%
to oil-pollution liability claims through payments of their oil receivers.
On the other hand, since a majority of parties supported the recommenda-
tion, these definitional issues have continued to be politically charged.

The 1999 Erika incident caused considerable turbulence in the oil-
pollution liability and compensation regime, as the first tanker pollution
incident in which the EC assumed a strong role in proposing changes in
the regime. These proposals revolve around the limitation rights, channel-
ling of liability and a third-tier fund. Some believe these may pose a
serious threat to the existence of the liability and compensation system.®
Regarding the first, the EC has argued that limitation rights are too pro-
tective and should be broken only in cases of ‘gross negligence’. This
finds support from OPA 1990, which marks a significant move away
from the limits of liability provided for in the 1992 CLC Protocol.®’
Counter-arguments include that the right of limitations would be rendered
very vulnerable; that determining the existence of fault or privity often
delays the compensation process, and with more serious consequences;
and that differing interpretation of ‘actual fault or privity’ by national
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courts would lead to disparities in compensation. It is also argued the
1992 limits under the 1992 Protocols are planned raised by 50.37% by
November 2003, unless more than three-fourths of the state parties sub-
mit written objections. Regarding the second issue, the EC has argued
that by channelling, liability is imposed in a manner that may not ade-
quately reflect the responsibilities of the parties. One counter-argument to
this is that holding multiple parties responsible encourages litigation, thus
slowing down the compensation process and wasting money on trans-
action costs. This would damage the negotiated balance under the 1992
Protocols, which includes the prompt and certain compensation to claim-
ants, set against a financially manageable regime with predictable insur-
ance requirements for liability parties. The current level of coverage of $1
billion, it is argued, is possible only because of the reassurance given to
underwriters by the limitation rights. If the $1 billion were called upon,
there is a real risk it would cease to be available, even at increased cost.
Concerning the third issue above, it is argued that a European third-tier
fund paid for by cargo owners would upset the balance achieved by the
1992 Protocols between shipowners and oil companies, consequently
undermining the regime. For more than the past 10 years, financial shar-
ing has been approximately 50/50 between oil companies and ship-
owners, with the former rarely involved but paying substantial contribu-
tions in major spills through the IOPC fund. Importantly, if forced to
contribute to a new purely European oil company-financed fund, Euro-
pean oil companies could put pressure on national governments to move
out of the 1992 Fund Protocol, or even move themselves out of European
countries, or undertake re-structuring to allow smaller companies to im-
port smaller amounts below the threshold for fund contributions.®

The geographical scope of the liability regime has been expanded from
that under the original treaties. As incorporated in the 1992 CLC Protocol
and the 1992 Fund Protocol, the geographical scope is defined as apply-
ing exclusively:

(a) to pollution damage caused;

(i) in the territory, including the territorial sea, of a
Contracting State, and

(ii) in the exclusive economic zone of a Contracting State,
established in accordance with international law, or, if a
Contracting State has not established such a zone, in an
area beyond and adjacent to the territorial sea of that
State determined by that State in accordance with inter-
national law and extending not more than 200 nautical
miles (nm.) from the baselines from which the breadth
of the territorial sea is measured;

(b) to preventive measures, wherever taken, to prevent or mini-
. 63
mise such damage.

This expansion beyond the territorial sea, generally consistent with the
scope under OPA 1990, may be due to pressures exerted by developing
countries against the oil-liability regime, acknowledging their demands to
exert greater control over coastal economic resources, especially fish
stocks. The expansion follows LOSC norms establishing the rights of
coastal states in their EEZs for exploring and exploiting, conserving and
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managing natural resources in the waters superjacent to the sea-bed, the
sea-bed, and its subsoil, and with regard to other activities for economic
exploitation and exploration; and protection and preservation of the
marine environment.

The Funds have in practice acknowledged the necessity to meet more
demanding clean-up standards in areas associated with important wildlife
values and/or tourism. From this, one expert believes:

(W)hile oil spill damage in ecologically sensitive PSSA’s has so
far not been an issue for the 1992 Fund Executive Committee...the
committee is likely to take a more generous view of reasonable-
ness in order to meet stringent environmental reinstatement costs.
Were that to be the case the preventive environmental rationale of
marine protected areas would at least prompt a sympathetic re-
alignment in the economic compensation system for oil pollution
damage, although the high biodiversity value of such areas is like-
ly to expose more acutely the absence of recompense for ecosys-
tem damage per se.*!

On the high seas, the common areas problem for the oil-pollution liability
regime lies in the absence of incentives for actors to mitigate damage not
affecting state rights or interests. Under the IOPC Fund 1992 Claims
Manual, responses on the high seas to an oil spill qualify for compensa-
tion only if they succeed in preventing or reducing pollution damage in
the territorial sea or EEZ of a member state. Normally, natural dispersion
is relied upon in such incidents; and any adverse consequences would be
raised through the national claims systems. One example would be purely
economic loss incurred through reduced fish catches in the EEZs of state
parties. However, there probably exists a preventative need for the oil-
pollution liability regime to cover harm in marine common spaces.

Under the LOSC and the International Convention Relating to Interven-
tion on the High Seas in Cases of Oil Pollution Casualties,® states have a
right to intervention on the high seas in the case of maritime casualties
threatening harmful pollution, and port states have the right to take legal
proceedings against vessels illegally discharging oil outside the states’
maritime zones, including on the high seas. Port state control, including
the Paris Memorandum of Understanding on Port State Control,® has
established precedents for the development of transitional accountability
for marine pollution, indicating situations where states can take action
against polluters for non-national harm. Related to the oil-pollution lia-
bility regime, an open question remains concerning its restriction to the
marine zones of coastal states.

From this outline, questions may be raised regarding application of the
vessel-source oil-pollution liability regime to special regimes relevant for
the Barents Sea, marine protected areas and marine common spaces. In
addition, perhaps it may be said the contours of ring effects from the US
OPA 1990 and EU developments surrounding liability and compensation
are beginning to form for the Barents Sea. These regimes may eventually
play a strong role in addition to the IMO CLC and Fund Protocols for
hydrocarbon traffic in the Barents Sea. They govern the ports of vessel
destination and may boost the environmental standards of vessels through
entry requirements.
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Importantly, related to criminal liability, the EC and the European Parlia-
ment (EP) and Canada are currently in the process of developing anti-oil
pollution measures governing criminal liability. In the view of one expert,
these have the potential to be even more onerous than those under the US
OPA1990.°” According to the preamble of the public Draft Directive of
the European Parliament and of the Council on Ship-Source Pollution and
on the Introduction of Sanctions for Infringement of Sanctions —
Outcome of Informal Contacts with the European Parliament:®*

The Council agrees that fines should not be insurable and that the
issue should be raised in the relevant international forum.
[emphasis added]

This has not yet been adopted, although the EC appears to be moving be-
yond what the IMO has been attempting to do, due to differences in
implementation by states of MARPOL 73/78, particularly related to the
imposition of sanctions for discharges of polluting substances. The scope
has been expanded, holding not only the shipowner or master of the ship
criminally liable, but also cargo owner, the classification society or other
involved persons. This is applicable in all maritime zones for infringe-
ments in accordance with international law, whether committed intention-
ally, recklessly or through serious negligence. This provision also ex-
pands the scope traditionally permitted by LOSC Article 230, which al-
lows for monetary penalties only for violations of national laws or
applicable international law in the territorial sea and beyond, except in
the case of a wilful and serious act of pollution in the former. However,
this draft does not appear to cover discharges into PSSAs and other
SPMA s other than those outlined in MARPOL 73/78, the Mediterranean,
the Baltic, the Black Sea, the Red Sea and Gulfs area, the Gulf of Aden,
the Antarctic area and Northwest European waters (further defined and
specified). It would appear relevant to argue that this should govern
PSSAs in areas subject to heavy oil tanker traffic, perhaps the Barents
Sea. Developments surrounding this Directive and related ones, as well as
parallel Canadian legislation and measures, may have ring effects in the
area of civil liability and criminal liability.

2.3.2 EU-Western European Waters PSSA and Port Security —
Barents Sea

Similarly in the EU, Western European Waters were designated ‘in prin-
ciple’ at MEPC 49 as a PSSA. MEPC 52 agreed to the final designation
of this large PSSA.® At the October 2004 IMO/MEPC meeting, Western
European Waters were finally designated, with a new mandatory yet free
vessel reporting system as an ‘associated protective measure’ under
SOLAS Regulation V/11, with entry into force in June 2005. NAV had
approved a mandatory ship reporting system proposed by Belgium,
France, Ireland, Portugal, Spain and the UK to serve as an ‘associated
protective measure’ for this area. Other APMs already in place and adopt-
ed by the IMO include traffic separation schemes, deep-water routes,
areas to be avoided, routing measures, mandatory ship reporting systems,
and coastal vessel traffic services (VTS).”!

This PSSA covers the western coasts of the United Kingdom, Ireland,
Belgium, France, Spain and Portugal, from the Shetland Islands in the
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North to Cape S. Vicente in the South, and the English Channel and its
approaches.”” The sensitive areas boast a very high species diversity of
both macro-fauna and flora, including seabirds. The offshore waters of
Ireland contain some of the richest fishing grounds in Europe. Various
specially protected areas (SPAs) already exist off the coasts of Ireland,
Belgium, Spain and Portugal. Off the coasts of Belgium lie areas known
for fishing, and off France there are areas known for great biodiversity
and biological wealth. Spain and Portugal enjoy coastlines with areas
containing many endemic species of fauna and flora. The marine and
shore environments of the Belgian, French, Irish, Portuguese, Spanish
and UK coasts, the English Channel and its approaches are particularly
vulnerable to the risks of vessel transport. This area is one of the most
internationally significant sea routes, due to the number of ships and
quantities of dangerous or polluting goods transported. Twenty-five per-
cent of the world commercial traffic converges on the English Channel,
en route to the industrial areas and harbours of northern Europe. Addi-
tionally significant cross-channel commercial traffic exists between Ire-
land and the UK, between Ireland, the UK and the European mainland,
and North European traffic bound for Western Atlantic ports. Because of
the size of the PSSA and its location and the EU coastal states, future
environmental and safety measures concerning international shipping
should be noted. This area will undoubtedly be of importance in defining
the PSSA regime, also in relation to the Barents Sea.

Along the same lines, the International Ship and Port Facility Security
Code (ISPS) as was adopted in the IMO with amendments in SOLAS to
increase security measures against terrorism on board vessels and in
ports.”” The EU adopted Provisions 725/2004 implementing the IMO
provisions, but expanding the scope and requirements for vessels and port
terminals; through this, parts of domestic traffic are also encompassed. A
new Directive may be adopted in 2005 that expands the scope, especially
with respect to facilities handling large quantities of dangerous and
polluting cargoes, and located near population centres. Norway is imple-
menting these provisions, both for vessels and ports at a substantial cost,
in order to maintain a standard with its major trade partners. These
developments should be noted, particularly with respect to the growing
EU legislation, as well as the US OPA 1990 and related legislation.

Although the European Court of Justice stated as early as in 1964 that the
European Community represents a hybrid conglomerate situated some-
where between a state and an intergovernmental organisation, much con-
troversy still affects the field of the Community’s role as an actor under
international law.” In particular, problems arise if the Community’s
member states accede to a multilateral convention dealing with a subject
for which they subsequently transfer competence to the Community. A
case in point concerns the IMO. Whereas all member states of the
Community are IMO members, the European Community itself may at
present neither become a member to the IMO (since membership is re-
stricted to states), nor may it accede to the conventions negotiated within
the organisation. According to Article 80 of the European Community
Treaty, however, the Community holds internal and external competence
in respect of shipping. Therefore, member states of the Community are
bound to the obligations deriving (directly or indirectly) from their IMO
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membership, as well as to the shipping standards enacted by the Com-
munity. The question of which obligations enjoy primacy in case of con-
flicting obligations deriving from international law on the one hand and
from European law on the other has not yet been answered.

Should a PSSA in the Barents Sea not be designated, the protective mea-
sures and implementation of such taken by the EU, the USA and perhaps
Canada could be modelled by Norway (or other states), perhaps with
similar or slightly less strict provisions, in order to encounter less resist-
ance from adversarial interests such as shipping. While it remains to be
seen how these developments will affect the Barents Sea, the EU and US
coastal environmental regimes are likely to have an effect on the hydro-
carbon vessel traffic in the Barents Sea, due to ring effects for vessels
carrying Russian hydrocarbons.

2.4 Summary

Russia appears to be extending its NSR regime, based upon LOSC Arti-
cle 234 concerning ice-covered areas, westward to Kolguev Island in the
Pechora Sea. Surrounding this regime, there are certain elements of con-
sistency in the common interpretation of existing law and behaviour of
the large Arctic littoral states — Russia, Canada and the USA. These ele-
ments seem to have spurred a process of formation of a specific custom-
ary international law regarding the passage of vessels (including state
vessels) through the Arctic area in general, and its international straits in
particular. Russia enjoys substantial support from two large Arctic littoral
states — the USA and Canada — for its legal regime regulating Arctic
navigation. Especially the regime governing commercial vessels appears
to have a firm standing. Current navigational provisions are likely to
remain the same for some time, despite developments under the compli-
cated LOSC Article 76 defining the continental shelf.

Under LOSC Article 234 coastal states have the obligation to adopt and
enforce non-discriminatory environmental provisions. The main thrust of
the Russian provisions is based upon environmental protection and safe-
ty, thereby apparently implying that all vessels, including Russian ones,
are encompassed. The principles, as stated under Article 2 of the 1990
Rules,” are to regulate navigation free from discrimination for naviga-
tional safety and to prevent, reduce and control marine pollution caused
by the presence of ice. All vessels, including state vessels, regardless of
nationality, are subject under Articles 1.4. and 2, and the implication of
the supporting legislation is the same.

However concerning ‘fees for services rendered’, set forth in Article 8.4.
of the 1990 Rules, there may be questionable compliance with the
requirement of non-discrimination. Article 8.4. requires vessels navigat-
ing the NSR to pay for services rendered by the Marine Operation Head-
quarters and the Northern Sea Route Administration in accordance with
the adopted rates. Apart from the question of non-discrimination. the
issue remains whether fees themselves fall outside the scope of ‘due
regard to navigation’ under Article 234. As noted, it may be questioned
whether the current Russian fee rates of $3.33 per ton to $73.02 per ton,
depending upon cargo, are required of Russian vessels. This raises the
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question of whether non-discrimination is meant to apply only among
foreign vessels of different nationalities, or also between foreign vessels
and Russian vessels. Related to Article 234, both Russian and foreign
vessels are probably encompassed, especially since that seems stated
explicitly in the 1990 Rules.”” Thus, the fees, if justified under Article
234, must apply to all vessels — contrary to previous and probably current
Russian practice.

It is difficult to examine specific Arctic state practice on this issue which
may be contrary, since it is only Russia which appears to have a blanket
fee structure. Under both Canadian and US legislation, passage rights are
not dependent upon the payment of fees.”® The Russian authorities have
indicated a possible relaxation under Articles 8.1.—.3. of the 1990 Rules
of initial ‘control of navigation’, if the vessels and captains are well-
known to them; however, no mention has been made of the issue of
fees.”

The study of the state practice with respect to passage through the NSR
shows that, due to the strategically sensitive geographical situation of the
region, there is a continuous risk of disputes, and that practical solutions
may be needed to prevent and resolve potential disputes. This may be
extrapolated to the Barents Sea as well.

Norway is considering measures for the Barents Sea under the interna-
tional law of the sea to include:

. extended limit of territorial sea (20 nm. is possible);
. vessel traffic service (VTS);
. traffic separation schemes (TSS) including position of traffic separ-

ation scheme, automatic identification system (AIS) including dis-
tribution and coverage through stations (see endnote 14);

° tow-vessels at strategic locations;

. electronic chart display and information system (ECDIS);

. implementation of routing regime;

. contingency management and planning regime including environ-

mental risk analysis and oil-spill contingency assessment;

. places of refuge and beaching;

. measures related to loading and unloading of cargo;

° control of emissions to air;

. management of oily wastes, sewage and garbage including

receiving facilities; and;

. ballast-water management.
A Barents Sea management plan from Norway is expected in 2006.

The Norwegian government is also giving consideration to the establish-
ment of a PSSA. ‘Associated protective measures’ from the 10 PSSAs
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already designated include areas to be avoided, areas for compulsory
pilotage, prohibition of discharges including ballast water, prohibition of
dumping of most other wastes, installation of receiving facilities, no
anchoring, and enhancement of surveillance and monitoring capacities for
illegal discharges. Norway could follow suit.

However, there are other policy considerations likely to carry consider-
able weight in the Barents Sea, and the Norwegian government may well
decide not to proceed with PSSA designation. Reasons for this could
include the balance Norway is attempting to achieve in the Barents Sea;
the legal controversy at all levels regarding PSSA designation; boundary
delimitation negotiations with Russia including possible US State Depart-
ment participation;* security concerns with the US, the EU and NATO;
the influence Norwegian shipping oil and gas, and fishing interests carry;
the weight good relations with Russia carries; the Globus II radar at
Vardg; possible discrimination of Russian tankers — if solely these are
used in the initial phases of oil export — sailing 50 nm. to sea; the sensi-
tivity bilateralism with Russia carries with it; and the present controversy
over Saami property rights in Finnmark under International Labour Or-
ganisation Convention 169. Norway may well be able to achieve much
the same through quicker and less controversial measures, also under the
IMO, but SOLAS.

The Erika incident in 1999 was the first tanker pollution incident in
which the EC took a strong role in proposing changes in the oil-pollution
liability and compensation regime. These proposals, which revolve
around the limitation rights, channelling of liability and a third-tier fund,
may pose a serious threat to the existence of the IMO liability and com-
pensation system. Developments so far have resulted in an increase of
geographical scope and coverage, as well as acceleration of measures.
Related to criminal sanctions, the EC appears to be moving beyond what
the IMO has been attempting to do, due to differences in states’ imple-
mentation of MARPOL 73/78, particularly related to sanctions for dis-
charges of polluting substances. The scope has been increased, so that not
only the shipowner or master of the ship is to be held criminally liable,
but also cargo owner, the classification society or other involved persons.
This is applicable in all maritime zones for infringements in accordance
with international law, whether these are committed intentionally, reck-
lessly and or through serious negligence.

It remains to be seen how these developments will affect the Barents Sea.
However, it does seem clear that, due to port entry requirements for
vessels carrying Russian hydrocarbons, the EU and US coastal environ-
mental regimes are likely to have an effect on hydrocarbon vessel traffic
in the Barents Sea.

Notes

' This part is prepared by R. Douglas Brubaker, Senior Research Scholar,
Fridtjof Nansen Institute, Lysaker, Norway, unless noted otherwise.
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2 See R. D. Brubaker, The Russian Arctic Straits — International Straits of the
World, (Leiden: Martinus Nijhoff, 2005), pp.189-95.

? A. Gorshkovsky, ‘Rules To Be Followed on the Northern Sea Route’ (p. 1):
‘(T)he provisions of the “Guide” apply both to the NSR seaway itself (from
Novaya Zemlya to the Bering Strait) and to the Barents and Bering Sea areas
covered by ice’.

* See R. Churchill and G. Ulfstein, Marine Management in Disputed Areas — The
Case of the Barents Sea, (London: Routledge, 1992), pp. 54-90.

* Ibid, pp. 64 and 66 for maps.

% This is substantiated by T. Ramsland, Co-ordinator International Northern Sea
Route Program, (INSROP), ‘Interview’, 20 May 1996. N. Matyushenko, Direc-
tor of the International Co-operation Department, Russian Ministry of Transport,
Arctic Operation Platform (ARCOP), European Commission, Workshops Hel-
sinki 25-27 March 2003, ‘Speech — Role of the Marine Transportation of Energy
Resources for the Export from the Russian Arctic’ notes the current freight costs.
Escorting tank ships is $15.02 per ton. Differentiation of flag vessels was not
mentioned. See also B. Frantzen and A. Bambulyak, ‘Oljetransport fra den
russiske delen av Barentsregionen’ (Oil transport from the Russian Barents Sea),
Barentssekretariatet — Svanhovdmiljgsenter, (1 July 2003), www.barsek.no; and
‘Conference — International Energy Policy, the Arctic and the Law of the Sea’,
St. Petersburg, 23-26 June 2004, www.oceanlaw.ru. It is expected that within a
few years 15% to 20% of US oil import will go through Murmansk.

7 ‘Regeringen arbeider for 4 f4 etablert deler av Barentshavet som spesielt miljg-
fglsomt omrade (PSSA) for skipsfart’, (in Norwegian), (‘The government is
working to establish sections of the Barents Sea as particularly sensitive sea
areas for shipping’ (translation by R. Douglas Brubaker), Norwegian Ministry of
the Environment, Press Release, 25 April 2003 See www.odin.dep.no/md/
norsk/tema/svalbard/arkiv/022051-070087/index-dok000-b-n-a.html.

¥ See G. Grytas, ‘Norge stoppet tankfri sone’, (Norway halts tanker-free zone),
‘Ingen PSSA-binding for olje og gass’ (No PSSA limitation for oil and gass) ‘-
Maks. 40 mil ut’, (Maximum 40 miles out). Fiskeribladet, 25 November 3003, p.
9, from which the following has been taken.

? For the bilateral and multilateral fisheries regimes of which Norway is a mem-
ber, see http://odin.dep.no/fid/norsk/internasjonalt/ Catch information can be ob-
tained from the International Council for the Exploration of the Sea (ICES), Co-
operative Research Report (yearly), Palegade 2-4, DK-1261 Copenhagen K,
Denmark.

19 See Det Norske Veritas, Technical Report no. 2002-1621, for the Norwegian
Maritime Directorate — Evaluation of the Norwegian Part of the Barents Sea and
the Northern Part of the Norwegian Sea as Particularly Sensitive Sea Area
(PSSA), (DNV), especially pp. 12, 42-54, 101-14, from which the following has
been obtained, unless otherwise noted.

! Norway and Russia are working to combine this point and the preceding one
through establishment of the Barents Vessel Traffic and Information System
(VIMIS). This will be partly based on the exchange of AIS data between the
authorities, with the traffic control centres in Vardg and Murmansk playing
central roles. Throughout 2004 Norwegian authorities engaged in dialogue with
tank vessels in international traffic in the Russian Barents Region. The vast
majority of these now volunteer the information needed. An AIS has now been
installed in all tank vessels, enabling the Norwegian authorities to track them
when they are set in motion. Information is also provided on cargoes carried.
Norwegian authorities wish to receive notification of hazardous cargoes two
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days previous to the entry of such vessels into the Norwegian EEZ. See
Bambulyak and B. Frantzen, Oil transport from the Russian part of the Barents
Region (Svanhovd: Svanhovd Environmental Centre, 2005), p. 64.

12 See Minister of the Environment K. Hareide’s speech, Tromsg, 24 May 2005,
http://odin.dep.no/md/norsk/aktuelt/taler/minister/022051-090060/dok-bn.html.

" Translation by R. Douglas Brubaker, 3 May 2005.

" For developments surrounding PSSAs see K. Gjerde, ‘PSSAs: IMO Guide-
lines’, Sea Technology, Vol. 43, Part 3, March 2002 (PSSA’s), pp. 4046, from
which the following have been obtained unless otherwise noted.

15°S. Pullen, K. Gjerde, A. Mikinen, J Lamp, J. Varas, and A. Tveteraas, ‘Par-
ticularly Sensitive Sea Areas (PSSA’s) in the North-East Atlantic and Baltic’,
WWF Briefing, 2003 (WWF Briefing), p. 1. For further information, contact
Stephan Lutter, WWF North-East Atlantic Program, Am Giitpohl 11, D-28757
Bremen, Germany.

1 Ibid.
17 1bid.

'8 For PSSAs related to the maritime transport of nuclear materials see R.
Nadelson, ‘After MOX: The Contemporary Shipment of Radioactive Substances
in the Law of the Sea’ The International Journal of Marine and Coastal Law
(2000), Vol. 15, pp. 237-44. This is now somewhat dated since the 2001
Guidelines are now in force and several new areas have been recognised.
Interestingly, for vessels carrying nuclear materials, coastal states (including
Norway) may demand notification and consultation, specific vessel routing,
compulsory pilotage, special construction requirements and speed restrictions,
and contingency and salvage plans. Since the liability regime is confused and
Japan and Russia are not parties, states (including Norway) might more easily
demand to know who stands liable for the shipments. A fund for compensation
might be negotiated, involving these states and including France and the UK
where the reprocessing takes place, if not already phased out in the UK

19 See P. Birnie and A. Boyle, International Law & the Environment, 2 e,
(Oxford: Oxford University Press, 2002), p. 276, who note that Australia’s Great
Barrier Reef was designated by the IMO in 1990 as a ‘particular sensitive sea
area’ within an extended territorial sea where compulsory pilotage is required.
However, the US designation of the Florida Keys as an ‘area to be avoided’ and
the prohibition of tankers in this area appeared at that time to be an unilateral act
and thus in breach.

0 See www.imo.org/Newsroom/mainframe.asp?topic_id=848&doc_id=4009,

and WWW Briefing p. 1.

2! Guidelines for Identification and Designation of Particularly Sensitive Sea
Areas, IMO Assembly Resolution A.927 (22)).

22 See International Convention on the Prevention of Pollution from Vessels, 2
November 1973 (MARPOL 73/78), United Nations Treaty Series (UNTS), Vol.
1340 (1983), p. 61, as amended by the Protocol, 1 June 1978; M. Nordquist and
K. Simmonds, (eds.), New Directions in the Law of the Sea (‘New Directions’),
(London: Oceana Publications, 1980); Vol. 4 (1975) (MARPOL 73/78), p. 345
and New Directions Vol. 10 (1980), p. 32. Also Yearbook of International Co-
operation on Environment and Development 2003/2004 Green Globe Yearbook,
(eds O.S. Stokke and @. Thommessen), (London, Earthscan, 2003), pp. 144-46.
With Annexes I and II, state parties represented 97% of the world’s gross
tonnage. Annex I governs oil, Annex II noxious liquid substances, Annex III
harmful substances in packaged form, Annex IV sewage, and Annex V garbage.
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The air pollution Annex VI is not in force. See www.imo.org. See generally P.
Birnie and A. Boyle (ref. in note 22 above), pp. 351-53, 367-69, 373-76, and
290-91 for the following information, unless otherwise noted. The authors
believe acceptance of various IMO treaties and consensus surrounding LOSC
Part XII indicate a strong measure of opinio juris, representing in certain respects
an agreed codification of existing principles which have become custom.

¥ See M. Mason, ‘Civil liability for oil pollution damage: examining the evolv-
ing scope for environmental compensation in the international regime, Marine
Policy, Vol. 27 (2003), pp. 1-13.

** R. Nadelson, ‘After MOX: The Contemporary Shipment of Radioactive Sub-
stances in the Law of the Sea’, pp. 237-44.

» IMO Assembly Resolutions A.920(17) as modified by Assembly Resolution
885(21). See K. Gjerde, ‘PSSA’s: IMO Guidelines’, Sea Technology, Vol. 43,
Part 3, March 2002 (PSSAs), pp. 40-46, from which the following has been
obtained unless otherwise noted.

% Future developments may include opportunities for states and the shipping in-
dustry to utilise new technologies and vessel design to improve protection of
marine eco-systems and species. These can also increase vessel safety and effi-
ciency and return on financial investment. Such new technologies and designs
include re-designed engines which minimise air pollution and conserve fuel;
propeller re-design, which decreases noise and habitat disturbance; and improved
rudder design, which increases manoeuvrability and allows vessels to avoid col-
lisions with vulnerable species.

¥ P. Brebech, Associate Professor, University of Tromsg, School of Fisheries,
Tromsg, Norway (interviewed by telephone, 14 December, 2004) notes that it is
currently the EC that has legal standing. This is expected to change during 2005,
whereupon the European Union (EU) will gain legal standing. Thus, reference
will be made to the EC throughout.

2 For Russia, ‘Proposed Amendments to Guidelines for the Identification and
Designation of Particularly Sensitive Sea Areas’, MEPC 52/8/1, and for the US,
‘Proposed Amendments to Assembly Resolution A.927(22) to Strengthen and
Clarify the Guidelines for the Identification and Designation of Particularly
Sensitive Sea Areas’, MEPC 52/8.

¥ p. Vidas, Senior Researcher, Fridtjof Nansen Institute, interviewed on 3 Nov-
ember 2004.

3 MEPC 52/89/1 p- 1 citing respectively MEPC 51/8/3, LEG 87/16/1 and MEPC
51/8/4.

*' MEPC 52/8/1 p. 3.

32 See respectively www.biodiv.org/convention/articles.asp and www.biodiv.org/
biosafety/ default2.aspx.. The associated Cartagena Protocol on Biosafety to the
Convention on Biological Diversity (CBD Protocol) governs biotechnology and
will not be covered here.

33 International Convention for the Safety of Life at Sea (1 November 1974),
(SOLAS), UNTS Vol. 1184 (1980), p. 2. See P. Birnie and A. Boyle (ref. in note
23 above), p. xxiv for SOLAS Amendments subsequently adopted.

34 ‘Recommendation on Establishing Traffic Separation Schemes and Areas to be
Avoided by Ships of Certain Classes’ IMO Resolution A.161(ES.IV)). See G.
Peet, ‘Particularly Sensitive Sea Areas — A Documentary History’, The Interna-
tional Journal of Marine and Coastal Law, Vol. 9, 471.

35 Tbid. IMO Resolution A.284 (VIID).
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3 The former was intended for protection of the marine environment, and the
latter was a reservation for breeding sea bears and beavers. An attached eco-
nomic value was also claimed for the latter coastal region. These areas in the
Barents Sea along with a French area were the first two PSSAs avant la lettre.

7 G. Peet (ref. in note 37 above), pp. 472—73. This area was to be protected by
Traffic Separation Schemes and was first proposed in 1977 (NAV XX/10 and
adopted in 1978 (MSC XXX VIII).

% P. Dzyubenko, Deputy Director, Law Department, Russian Ministry of For-
eign Affairs, interviewed on 24 June 2004. There are various kinds of specially
protected marine areas, not only PSSAs, including under MARPOL 73/78. See
R. Nadelson, ‘After MOX: The Contemporary Shipment of Radioactive Sub-
stances in the Law of the Sea’, 237-44.

¥ G. Peet (note 37 above), pp- 472-73.

0 J. Ashley Roach, Office of the Legal Adviser, US State Department, telephone
interview, 23 February, 2005.

1 See http://www.wto.org/english/tratop_e/serv_e/gats_factfiction_e.htm. It ap-
pears only Russian oil tankers are permitted under the current production-sharing
agreements Russia has with Norway. The EU production sharing agreements
allow other flags, which would seem to allow other flag vessels in the Barents
Sea traffic should EU States be involved in this oil production.

2y, Petrenko, First Secretary, Embassy of the Russian Federation, Oslo, Nor-
way, ‘Interview’, 7 September, 2005.

*3The large ATBA in the Florida Keys applies to all vessels over 50 meters, and
US trawlers in the area are generally shorter. Many Norwegian trawlers on the
other hand are over 50 meters and would be excluded.

“pJ. Schei, Director, FNI, ’Interview’, 28 June 2005.

* Mot Nord! Utfordringer og muligheter i nordomridene’ (To the North! Chal-
lenges and possibilities in the northern areas) NOU 2003:32, pp. 25-6. This is an
independent expert group’s report and proposals published by the Norwegian
Foreign Ministry. Translation by author. See http://odin.dep.no/ud/norsk/publ/
utredninger/NOU/032001-020003/dok-bn.html.

“% http://odin.dep.no/fkd/norsk/dok/publ/stmeld/047001-040002/dok-bn.html.
47 See http://www.nytimes.com/2005/10/10/science/10arctic.html.
8 See http://www.ilo.org/.

4 See DNV, pp. 12, 42-7, 49-54, 101-9, 111, 112—4 from which the following
is obtained unless otherwise noted.

>0 For the associated regime Protection and Indemnity (P & I) Cover for Environ-
mental Damages see E. Gold, Gard Handbook on P &I Insurance (Arendal, Nor-
way: Assuranceforeningen Gard-Gjensidig, 2002), pp. 453-58

ST Mason, ‘Civil liability’ (ref. note 23 above), p.1; also 1-13 generally, from
which the following is taken unless otherwise noted. See also C. Wu, ‘Liability
and Compensation for Oil Pollution Damage: Some Currents Threats to the
International Convention System’, Spill Science & Technology Bulletin, Vol. 7,
Nos. 1-2 (2002) pp. 105-112, for a discussion of current issues particularly
raised by the EC, limitation rights, channelling of liability and a third-tier fund.

>* See www.iopcfund.org.

33 ‘Regjeringen arbeider...” (see note 10 above)
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4 Article 1(6).

% Soviet claims for ecological compensation from the grounding of the Antonio
Gramsci off Ventspils in the Baltic Sea in 1979 against the shipowner under the
CLC 1969 consumed a major part of the shipowners limitation amount, and thus
had consequences for the associated Fund Convention, though not a party.

M. Mason, ‘Civil liability’ (ref. note 23 above) p. 11, citing FUND/A/ES1/13,
London: IOPC Fund, 1980.

57 Mason, p. 4.

% United States Oil Pollution Act of 1990 (OPA 1990), 33 United States Code
(USC) 2701, Public Law 101-380, August 18, 1990.

% In the absence of references to marine ecological research in state arguments
for compensatory restoration, ITOPF set a scientific case against such.

% See C. Wu (ref. in note 51 above), pp. 109-11, from which the following is
taken.

51 G. Gauci, ‘Limitation of liability in maritime law: an anachronism?’ Marine
Policy, Vol. 19, No. 1, (1995), p. 73, and pp. 65-74 generally for further argu-
ments against limitation of liability.

% E. Gold (ref. in note 50 above), p. 414, notes the European Union has already
set the basis for an environmental liability regime for Europe to make polluters
strictly liable for environmental damage they cause, which appears to take the
EU towards a more US-oriented compensation and liability regime. This conse-
quently has serious implications for existing international regimes.

63 Respectively Articles II and 3.
% Mason, ‘Civil liability’, p. 7.

% International Convention Relating to Intervention on the High Seas in Cases of
Oil Pollution Casualties (Intervention Convention), see www.imo.org.

% Paris Memorandum of Understanding on Port State Control, January 26, 1982,
MOU), ILM Vol. 21, (1982), p. 1.

g, Gold, e-mail to author, 27 April 2005.

% Brussels, 17 Feb 2005, Doc. No. 6408/1/05 REV 1 --MAR 21, ENV 73,
DROIPEN 11, CODEC 93.

% See http://imo.amsa.gov.au/public/resolution-titles/res-mepc.html (subscrip-

tion) and www.uscg.mil/hg/g-m/mso/docs/MEPC_52_Delegation_Re port.doc.

" See MEPC 52/24 p. 47 citing MEPC121(52) and SOLAS Regulation V/11.
See MEPC 52/24/Add.1, Annex 10, (Annex 3) for specifics regarding the new
mandatory ship reporting system for the Western European PSSA. Detailed
descriptions of the characteristics of the maritime traffic, the transport of harmful
substances, and the threats from disasters, including a description of the
meteorological, oceanographic and geographical conditions are found in MEPC
49/8/1 and MEPC 49/8/1 add.1 and MEPC 49/8/1 Corr.1.

" See MEPC 52/24/Add.1, Annex 10, (Annex 2) for specific areas and measures.

2 See MEPC 52/24/Add.1, Annex 10 for the following description. See MEPC
49/8/1 for detailed descriptions of the ecological, socio-economic and cultural,
scientific and educational criteria of this area.

3 See www.ilo.org/ilolex/english/convdisp1.htm
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7 United States Oil Pollution Act of 1990 (OPA 1990), 33 United States Code
(USC) 2701, Public Law 101-380, August 18, 1990.

> A. Proelp, University of Tiibingen, speech — ‘EC Competence in Respect of
Shipping: Is the Community Bound to Obligations Arising from IMO Conven-
tions?” University of Oslo, 23 November 2005.

7 ‘Regulations for Navigation on the Seaways of the Northern Sea Route’, in
accordance with the USS.R. Council of Ministers Decision No. 565 of 1 June
1990 and approved by the USSR Minister of Merchant Marine, 14 September
1990 (1990 Rules). Russian text published in Izveshcheniya Moreplavatelyam
(Notices to Mariners), No. 29, 18 June 1991; English translation in Guide to
Navigating Through the Northern Sea Route (St. Petersburg: Head Department
of Navigation and Oceanography, Russian Ministry of Defence, 1996), pp. 8§1-4.

"7 See R. D. Brubaker, The Russian Arctic Straits — International Straits of the
World, pp. 55, 80 and 84.

"8 See Y. Ivanov, A. Ushakov and A. Yakovlev, ‘Russian Administration of the
Northern Sea Route — Central or Regional?’, INSROP Working Paper No. 106,
(1998), IV.2.5’., 19-20.

A, Ushakov, Deputy Director of the NSRA, interviewed on 24 February 1994,
Moscow. Flag states were not indicated as playing any role.

8 See www.nytimes.com/2005/10/10/science/10arctic.html.
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3. World Trade Organisation (WTO)/
General Agreement Trade Services(GATS)'

3.1 General®

An overview will be given of the WTO/GATS regime. It was determined
underway that this regime would have relevance, but less so currently. It
appears that in spite of probable Russian membership in WTO within the
next few years, the GATS regime governing shipping is still under
formation and will take some years before definite guidelines appear.
Russia has yet to become a member of the WTO, though it is desired that
accession take place in 2006.

Practice is an important variable related to the GATS/EU requirements,
treatment-no-less favourable and equal competition, as well, and within
the limits noted could modify differences between the NSR regime and
the Barents Sea regime as related to GATS/EU The GATS/EU issues in
relation to the Russian regime will be developed.

Competition policy represents the re-regulatory initiative most likely to
be brought within the interface of the WTO. It is the approach by which a
neo-liberal regulatory reform agenda is most likely to offer a safeguard
against abuses of market power. However, the content of the competition
policy which the WTO will support is very much unresolved. When gov-
erned by the norm, a country remains free to strike its regulatory stand-
ards at any level it sees fit, as long as it does the same in effect for for-
eigners as it does for locals. From this, for example, a country can choose
not to privatise a public service. However, if it does, it must allow foreign
private operators competitive opportunities equivalent to those allowed to
locals.

The norm can have profound implications for the content of local regula-
tory legalities, and the scope is not restricted solely to the economic. Pro-
viding a space for locals may be designed to safeguard political independ-
ence or cultural identity.

GATS employs the principle of national treatment, one of the main
thrusts of GATS. An argument has been that the regulation of supply of
services is trade related. Its implications are expected to be far reaching.
GATS took an expansive view of the range of service sectors that could
be exposed to the norms. Supply of a service is defined to include the
production, distribution, marketing, sale and delivery of a service. It
encompasses all possible modes of service supply, not just the cross-
border mode of supply, which is most clearly trade related, but also
supply through the presence of national persons and through a commer-
cial presence in the territory of another member country.’ Only the scope
of supply through a national presence was limited categorically, being
declared only to apply to measures affecting access to employment mar-
kets or regarding citizenship or residence. The wide scope of commercial
presence was particularly portentous. In extending to the acquisition or
maintenance of juridical person, it introduced the issue of foreign direct
investment into a multilateral framework.
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The impact also depends upon the scope applied to the principle itself.
GATS gives broad scope to the principle by adopting a realist test of dis-
crimination. However, the agreements’ decentralised, discretionary ap-
proach to the making of commitments provides a means to manage its
impact. National treatment as market access addressed below is referable
to a broad swathe of national measures, but it ultimately only applies in
those service sectors which members actually list or ‘inscribe’ in their
individual schedules of commitments. This is unlike NAFTA or the
European Treaty. Legally, it is within the individual member’s discretion
to decide in the negotiating process the extent of its commitments, and
the less prescriptive concept of ‘norm’ may best capture this approach. In
these listed sectors, the members have a further option to limit their
commitments by listing or ‘entering’ non-conforming measure. All mem-
bers chose not to inscribe certain sectors at all. While the commitments
can be described as essentially voluntary or discretionary, GATS still has
a thrust to it. Where a member decides to submit a services sector, its
range of non-conforming measures must be listed as required. In the
sectors members did inscribe, they entered both across the board, hori-
zontal, limitations on certain modes of supply and sector-specific limita-
tions. Economic protection might often have been a reason for these
reservations, but the limitations also represented a view that certain types
of services were not to be treated simply as economic transactions.*

Thus, perhaps, national treatment may be more accurately described as a
goal of the agreement rather than an obligation. One can however antici-
pate situations in which measures will be subjected to the scrutiny of the
principle, perhaps through the dispute settlement process. A member
might have failed to enter a measure as a limitation on national treatment
in a sector it has nonetheless inscribed.

This norm requires that foreign services and service suppliers be accord-
ed no less favourable treatment than is accorded to local counterparts.
Formally identical or formally different treatment is considered to be less
favourable if it modifies the conditions of competition in favour of ser-
vices or service suppliers of the member compared to like services or
service suppliers of any other member. The jurisprudence of the US and
of GATT has been taken into account. This means in practice not formal
equality but ‘facially non-discriminatory treatment, what the treatment
means effectively for the competitive relationship between them. The
foreigner should enjoy equivalent opportunities to compete. Success is
not guaranteed.

This identical treatment not ‘facially’ discriminatory, may constitute less
favourable treatment. Foreigners may be put at a competitive disadvant-
age because a more onerous burden is created for them. This relates to in
practice that local requirements come on top of requirements met at
home. At the same time, the host country may have good, non-trade
related reasons for imposing requirements on foreigners and locals alike.
Extra measures may be needed to assert regulatory competence of the
foreigner. Differential treatment is not necessarily less favourable treat-
ment. The comparison required is to be made with the treatment accorded
‘like’ local services or service suppliers.

37



38

Igor V. Stepanov, Peter @rebech and R. Douglas Brubaker

This approach is under pressure and suggestions have been made within
the WTO that a different approach be taken.’ This includes that regardless
of whether the national measure does not class the services as like, the
onus should remain with the member country to justify its unfavourable
treatment. This could be done by demonstrating that the measure was in-
tended to further one of the regulatory objectives for which the agreement
allows an exception. The WTO could then query the motive behind the
distinction. The member would be required to demonstrate the necessity
of the treatment and choose the least trade restrictive way to achieve its
regulatory objective. This would further narrow the members’ regulatory
options. At the same time the GATS listings approach ultimately affords
the member discretion. It may retain those measures it thinks are essential
to its regulatory objectives.

GATS also under Article XIII declares that its MFN, national treatment
and market access articles are not to apply to laws, regulations or
requirements governing the procurement by government agencies of ser-
vices purchased solely for government purposes. Many countries guard
these powers extensively. At the same time, GATS promises multilateral
negotiations on government procurement in services within two years of
the date of entry into force of the WTO agreement.

Market access is also a central principle to GATS, perhaps the most im-
portant, but its full implications remain to be seen. Within the GATT
practice, it is concerned narrowly with restrictions that are placed at the
border on the passage of foreign services into domestic markets. Such
restrictions almost always single out foreigners for discriminatory treat-
ment. Market access thus has much in common with national treatment.
But the concept of market access can also be interpreted in a broader
sense. If foreigners are to enjoy effective access to domestic markets,
non-discriminatory restrictions will have to be lifted. The question can be
asked whether market access is confined just to measures preventing
entry into national markets from abroad — measures which clearly dis-
criminate against foreigners.

Indications suggest that the GATS norm proposes reductions in this type
of regulation. Some regulation restricts the opportunities for both foreign-
ers and locals to enter markets and engage in market activities. The lan-
guage of GATS is not conclusive. Related to the negotiation of specific
commitments, it speaks of ‘effective market access’, but also of submit-
ting restrictions on ‘trade’ to the scrutiny of this norm. Intent may be
examined by the article enumerating measures that cannot be maintained,
once a sector is inscribed and exposed to the disciplines of the agreement.
The list includes measures that discriminate against foreigners, placing
limits on levels of foreign investment. It extends to measures that may or
may not discriminate, restricting the type of entity which may be used to
supply the service. It adds measures that clearly affect both local and
foreign suppliers, that limit the number of suppliers permitted to operate
in a services market.

If the wider scope is the objective of the agreement, then market access
has potential to further the neo-liberal program of privatisation and com-
petition. It requires existing markets to be liberalised where regulatory
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schemes have restricted participation, such as by licensing a fixed number
of entrants or by drawing lines around the participants’ spheres of activ-
ity. If it applies to non-discriminatory quality limitations, then it requires
markets to be created where they have not been permitted, such as when a
country places a ban on the sale of certain services or it chooses to pro-
vide them by way of a public monopoly supplier. It is concerned with the
scope of market activities as well as the conditions of entry into existing
markets.

In rolling back these types of controls, GATS appears to clear the way for
private regulation to operate more freely. However, the norm of market
access may not remain compatible with the kinds of regulatory relation-
ships constructed by the private sector. It begins to challenge the way
governments employ various kinds of regulatory schemes, including
competition law, to foster and guide internal domestic arrangements such
as export cartels, producer-distributor alliances, merger rationalisations,
and research and development consortia. It begins to insist on non-
discriminatory enforcement of the law, and should then begin to open up
the field to the possibility that the restrictive business practices of the
powerful transnational suppliers can be regarded as restrictions on market
access.

The way the core norms are expressed will determine whether non-
discrimination, market access are compatible with a variety of national le-
gal institutions and practices. Transparency and form are the key words.
However, the standards are for the benefit of foreign nationals, but are
not written as individual personal rights or freedoms. The way they are
expressed leaves room for ambiguity, and unless member States have
translated them into domestic law, it is difficult for individuals to invoke
them directly. Thus the object of GATS is to establish public law or
government-to-government obligations. Compliance is achieved by the
member States through the WTO’s own dispute settlement process.
GATS does require members to provide transparency by documenting,
translating and publishing the measures they are either required or per-
mitted to maintain. At the same time, under GATS members are not
required to institute procedures inconsistent with their constitutional
structures or the nature of their legal systems.

The flexible degree the agreement allows members room to move, and
much of the real substance is constructed sector by sector, in a fluid and
ongoing process. Potential for further juridification may take place in
several areas. These include the tentative attempts at elaboration of norms
within the GATS itself; the availability of prototypes from the experience
with other agreements such as the European Treaty, the institution at the
WTO of more emphatic disputes settlement procedure, and ultimately the
successive rounds of GATS negotiations which have been foreshadowed.

Complaints are allowed under GATS in relation to the general obligations
and the specific commitments national treatment and market access. One
of several disputes relating to GATS notified to the WTO involves a non-
violation complain.
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The biggest concession GATS makes is in its listing approach. Members
have, perhaps to further particular regulatory purposes or to preserve a
general regulatory competence, listed non-conforming measures or
decided to withhold sectors from the disciplines of the agreement. Sectors
are not included by default, by failing to make an express exclusion.
Specific commitments have an effect similar to a tariff binding, they are a
guarantee to economic operators in other countries that the conditions of
entry and operation in the market will not be changed to their disadvant-
age. Exceptions which remain legitimate include public order, orderly
movement of persons over borders, prevention of deceptive or fraudulent
practices, quality of professional services, prudential supervision of
financial institutions and the collection of services taxes.

Once a sector is inscribed, the listing moves towards becoming a formal
obligation. GATS Article XX sets forth that each member set out in a
schedule specific commitments it undertakes regarding market access and
national treatment. Where such commitments are undertaken, each sched-
ule must specify: (a) terms, limitations, and conditions on market access,
(b) conditions and qualifications on national treatment, (c) undertakings
relating to additional commitments, (d) where appropriate, the time frame
for implementation of such commitments, and (e) the date of entry into
force of such commitments.

At the same time, regulation is exposed under GATS to scrutiny to deter-
mine whether it is a bona fide exercise of the exception and whether it
involves the least interference with trade. The measures may not be a
disguised barrier to trade or act as arbitrary or discriminatory. They must
be objectively and technically justified for the purpose, adopt the least
trade disruptive solution, and be in proportion to the purpose. There must
be balance between free trade and national regulation.

GATS favours free trade over what may be seen as equally valid interna-
tional concerns. Spillover effects may be caused such as despoliation of a
common social or natural environment. This was the issue in the GATT
case regarding US restrictions on imports of tuna,® as well as a WTO case
examining a US measure against imports of shrimp products where these
have been harvested in a manner harmful to sea turtles.” In both cases, the
panels found against the measure, seeing them as threats to the multi-
lateral trading system.

The content and strategy of a country’s regulatory policy are called into
question only if they involve measures that cut across trade norms. At the
same time, trade agreements may have an indirect effect in that they
smooth the way for those forces which can undermine the competence of
national regulation and they set countries on a course of regulatory com-
petition. Governments then have to rely on global markets for regulation
to produce the necessary demands for high standards. Mutual recognition
as a formalised government to government choice of law principle medi-
ates differences between national legalities. This has some support under
GATS, which allows foreigners access to host markets on the strength of
their compliance with home country requirements. GATS allows for
recognition of standards to be achieved through harmonisation between
countries to be based on multilaterally agreed criteria. GATS would be
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prepared to allow the observance of accepted international standards to
act as an exception to its norms. However some experts fear the same
approach will produce a pressure to reduce standards to the lowest com-
mon denominator, something which was taken up under the WTO Appel-
late Body.*

If progress is to be made on social standards, reform of the constitution of
the WTO may be needed. The GATS contains no provisions for a
‘cultural exception’ such as North American Free Trade Association
(NAFTA) and the Organisation for Economic Cooperation and Develop-
ment (OECD) Codes which have provided explicitly for such reserva-
tions. Suggestions for this were forwarded by such diverse countries as
Canada, Egypt, the EU and India. Sensitivities are perhaps most readily
observed by the concerns expressed within various Middle-Eastern and
Asian countries, that see liberalisation as a new cultural form of imperial-
ism or as neo-colonialism. At the same time, France, Canada and Aus-
tralia have expressed concern about the potential for the US to dominate
their local markets. Reform of the dispute settlement process may move
into making the WTO more democratic, consistent with an optimistic
reading of globalisation. Democratisation seems essential if trade values
are to be reconciled with non trade values. New processes may need to be
devised to ensure that the most powerful members cannot simply force
deals on the rest of the membership. Increased opening may need to be
made for organisations which cut across perspectives of States, such as
indigenous peoples and environmental movements. As it is now, the
NGO’s do not sit at WTO General Council and Committees unless they
are incorporated within national delegations. Some feel that if the WTO
were opened to the non-governmental organisations (NGOs), there would
be a risk that NGOs were being co-opted, giving credence to the
decisions of a body that remained basically inimical to their world views.
Because of the uncertain situation, the greatest potential may lie in an
open interface with other international institutions, such as the United
Nations (UN) and the International Labour Organisation. The WTO
Agreement directs the General Council to make appropriate arrangements
for effective co-operation with other intergovernmental organisations that
have responsibilities related to those of the WTO.

At the same time, the WTO assumption of the new trade issues carries the
potential for it to act as a rival to these organisations. However, GATS
could be said to take a different position on issues which have preoccu-
pied organizations such as United Nations Conference on Trade and
Development. But the relationships may not be only rivalous. The
learning and legitimacy of these conventions may be utilised, while
providing in return new sanctions for their non-observance.

However, co-operation has a long way to go. GATS has little to say about
linkages, though it does point members in the direction of multilateral
standard setting organisations such as the International Standards Organi-
sation (ISO). Though clearly of relevance, GATS gives no support to the
codes of conduct on technology transfer and restrictive business practices
developed in the United Nations, while WTO may have acquired a re-
sponsibility to give material support to these kinds of codes.
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International social regulation is becoming more critical and urgent, and
competition regulation may be the next item on the neo-liberal regulatory
reform agenda. Trade policy experts, some of whom are officials to
international organisations including the Organisation for Economic Co-
operation and Development (OECE) and the WTO itself, as well as aca-
demics have given intellectual support. How does competition policy sit
with the more established norms of international trade law? Advocates of
free trade often say it leads to greater competition. It exposes domestic
producers, suppliers, investors and workers to competition from their for-
eign counterparts. The norm of national treatment translates into a re-
quirement that national legalities maintain equivalence in the opportun-
ities to compete. On this basis a national competition should not be prac-
tised in such a way that it accords less favourable treatment to foreigners.

Motives behind competition regulation can be difficult to discern. Even-
handed application of competition criteria may lead to a conclusion
similar to a protectionist policy. The national systems may vary in their
characterisations of competition behaviour. Arguable interpretations
make the task difficult for any trade agreement that seeks to discern the
motive behind national regulation. In application of competition law, the
favouritism shown to local firms may not be reflected so much in the
explicit criteria of the system, but instead be buried in the administrative
practices of the responsible authorities. Not only may legislative criteria
be open to varying interpretations, but authorities develop working poli-
cies for prioritizing offences, granting clearances and accepting under-
takings. Trade agreements are extending their scrutiny to these kinds of
regulatory legalities by broadening their definitions of the government
measures subject to their norms. Even if the rationale of this informal
regulatory legality is not to disguise favouritism, transparency, militates
against the maintenance of administrative flexibility. It first demands that
the authorities publish their policies. If it goes further and requires them
to embody their policies in legal rules, it then constrains dramatically the
ways in which competition policy is pursued. Competition policy may
call for situation specific judgements about the merits of the conduct in
order to fit them into the characteristics of the firms being regulated.
Transparency may insist that an administrative scheme allow foreigners
access to a review of its decisions. If national competition law trans-
gresses the norms of the trade agreement in any of these ways, then it
must be brought within one of the explicit exceptions which the agree-
ment allows. Even then it must meet the disciplines which are applied to
the measures taking the exceptions. GATS makes some allowance for
government measures aimed to deal with practices that restrain competi-
tion and hence restrict trade.

Competition law will be assigned a role in expanding market access.
Equal treatment for foreign sourced products, investments and services is
not enough. The norm of market access places pressures on members to
make commitments to roll back their non-discriminatory regulation of
markets. It applies to regulation that specifically limits foreign participa-
tion within sensitive sectors. But it goes further by targeting regulation
that, for foreigners and locals alike, places restrictions on market entry
and limits the form participation may take.
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When industry-specific regulation is phased out, the disciplines of com-
petition policy are applied to sectors that once enjoyed immunities. The
pressure is kept on governments to roll back their own measures which
provide a protective space for local producers. The trade agreement’s
concern with market access generates a demand that governments act to
open up the private relationships which domestic producers, financiers,
distributors and users have developed. At the same time, the depth of
dissence is further evidence of how trade norms are challenging the
political, social and cultural foundations of the regulatory controls placed
on certain types of market activities. This may reflect powerful national
cultural and environmental attitudes. On the whole, competition law is
more difficult for the injured party to invoke.

With regard to competition policy and transnational business practices,
simply rolling back national government impediments to market access
does not ensure that real competition will occur. A laissez-faire approach
to liberalisation and privatisation may result in further concentrations of
market power. Liberalisation may encourage and spread cartelisation.
Competition policy may complement liberalisation where the market has
an oligopolistic or monopolistic structure. In response, some experts have
called for more balance and a comprehensive approach to multilateral
disciplines, which resemble the concerns expressed by third world critics
of freer trade and which led to moves within the UN for codes of conduct
that would apply to the restrictive business practices of transnational
corporations. Some advise that equal attention must be paid to trans-
national corporation’s restrictive trade practices, restrictions on the free
flow of technology, market-sharing agreements, eStc. Any equitable
multilateral arrangements must then also include acceptance by these
transnational corporations and the governments of the developed coun-
tries of their own responsibilities.

The earlier codes of conduct were initiated due to many smaller countries
lacking legal jurisdiction and political power to apply controls to the
transnationals on their own territory. Even if trade agreements left them
space for industry-specific regulation and foreign-investment regulation,
they were not in a position to effect performance requirements. They
would require co-operation and reinforcement from larger countries
where the corporations have their home bases or enjoy their largest
markets. Globalisation has increased the competition between countries,
however, to offer inducements that attract and retain the transnationals.
Global mobility and reflexivity allow the corporations greater opportun-
ities to circumvent the bilateral agreements made with countries that do
wish to co-operate.

Some countries have correspondingly adopted criteria by which they at-
tach their jurisdictions to these restrictive practises, such as multiple
aspects of the conduct in question or of the persons involved, as a way to
establish a nexus with their territory. They do not accept the separate
entity conceptualisation of the corporation. However, the idea that the
effects or impacts of corporate activity are sufficient to attract jurisdic-
tion, accepted in the US, continues to meet resistance. Where more
powerful countries did attempt to give ‘extra-territorial’ reach to their
own unilateral polices, they encountered resentment among the private
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firms asked to carry the responsibility abroad. Extra-territoriality also
provoked clashes with other governments, which were concerned about
guarding their own sovereignty more than competition policy. This pro-
duced blocking statues. This kind of regulation often needs practical sup-
port from other jurisdictions if it is actually to enforce the judgements it
thinks are appropriate. However, it will not attract support unless its
regulatory standards are respected by these other countries.

A different argument for an international code is the need to override
these constraints on the efficacy of national regulation. It may be asked
where GATS gives support to this internationalisation and whether the
WTO is prepared to take on a new responsibility for co-ordination. The
WTO Director-General has noted:

If the international community seeks to negotiate agreements that
require countries to give rights to foreign companies, it is almost
inevitable that the issue of international co-operation to deal with
possible abuses of these rights will also arise.’

Yet at the same time many member States and NGOs remain sceptical
about WTO’s preparedness to tackle problems associated with the restric-
tive business practices of transnational corporations. The issues may go
beyond concerns of competition regulation and technology transfer from
the North to the South. They are also necessarily composed of inter-
cultural dialogue and respect, and support by the WTO for new appro-
priate codes of conduct may be needed. The new rights of global traders
may need to be matched with the obligations of their global citizenship.

GATS also utilises the principle of most favoured nation (MFN), which
will be addressed briefly. It is for the benefit of the services and service
suppliers of member counties. It differs from national service and market
access in that members must multilateralise all measures affecting trade
in services, i.e. measures affecting the supply of service. At the same
time, in actual negotiations over national treatment and market access,
countries displayed reluctance to make offers without knowing the value
of concessions forthcoming from other countries. Provision has been
made for member countries to claim exemptions from the MFN obliga-
tion, simply by listing them. This approach to exemptions allows a mem-
ber to choose to make no commitments, and to continue to operate exclu-
sively on a bilateral or regional basis. In supporting its norm of MFN, the
condition of GATS is that all regional agreement does not raise the over-
all level of barriers to trade in services for members of the WTO who are
outside such an agreement, when compared to the level applicable prior
to such an agreement. This suggests that greater access can be given to
parties to the agreement in the sense of preferential rather than non-
discriminatory treatment, but only as long as it is not at the expense of the
access which members outside already enjoy. This had in mind such
agreements as the European Union and NAFTA.

In sum it appears as if the WTO is advancing a neo-liberal regulatory
reform agenda that has already gained considerable momentum around
the world, but it is doing so within a particular institutional and normative
framework. The apparently innocuous principles of MFN and national
treatment are given fresh meaning when related to the supply of services.
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GATS extends their prescriptions further into the substance of local
regulatory measures. The norm of market access places the onus on quan-
titative limitations which do not discriminate against foreign suppliers.
This re-regulatory trend would be afforded a more general momentum if
the traditional GATT concepts of ‘measures affecting trade’ and ‘nulli-
fication or impairment’ were expanded again. However the WTO’s Ap-
pellate Body retreated from giving the concept of ‘nullification or impair-
ment’ a viable potential. It remains to be seen how accommodating the
re-regulatory approach might be to different perspectives. For those
concerned about risks associated with open trade and free markets, it
raises the issue whether the WTO should be pressed into becoming more
politically accountable and take positive responsibility for ‘social regula-
tion’. GATS may make allowance for certain national regulatory objec-
tives, but their disciplines restrict members’ choice of regulatory strategy.
This includes their attitude towards regulation that expresses international
concerns such as about the environment, for example. The WTO suggests
that such regulation has to be supported by multilateral agreements if it is
to gain exemption from its trade norms, but presently the WTO does not
feel itself competent to promote such agreements. Depending on how it is
conceived, competition law is the kind of regulation which can cut across
the norms, which may be seen to further the norms, or which might ef-
fectively express some of the international concerns abroad about abuses
of power in a globalised economic sphere. While the first is now com-
monplace and the second is being discussed, it appears the WTO is yet to
show the resolve necessary to make the third potential real.

3.2 Specific Considerations"

Since Russia will likely become a WTO Member in the near future,
Northern Sea Route (NSR) transportation will hence fall under WTO
jurisdiction.'" If States interested in the NSR take part in the shipping
annex to General Agreement on Trade in Services (GATS), then all
national legislation on participation that relates to ships transporting
along the NSR are restricted by WTO provisions.'> Most NSR shipments
between Europe and all points east in Russia will then be included. The
presupposition is that Russia, EU, Norway and other shipping nationals
become members of GATS and that Members do not disqualify National
Treatment from their scheduled commitments."”> Currently, representa-
tives from the US, EU, Brazil, Kenya, Mexico and South Africa will meet
in an attempt to put the negotiation of the new WTO international trade
agreement back on track."

Under GATS, any shipowner from a GATS Member has a right to
provide services to consumers in any of the territories of other Members
when operating in any of the Members countries. This includes all
manner of transportation from regular steamship liners to spot-market
operated or chartered vessels. The NSR transportation provisions must be
given close attention in view of the harsh weather conditions and ice-
covered waters. One crucial task will be to prevent shipping companies
from resorting to sub-standard ships in order to counterbalance any un-
equal participation rights along the NSR.
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Maritime transport services are in principle covered by GATS, but will be
fully incorporated as an Annex to the GATS when such is decided by
Member States, according to a draft prepared by the Negotiation Group
on Maritime Transport Services (NGMTS)."”” From 1 January 1995 and
until such a decision is made, commitments scheduled by participants on
maritime transport services will enter into force on a most-favoured
nation basis. The object of GATS is to limit ‘measures by Members
affecting trade in services’.'® The focus is on trade in services, not the ser-
vices as such, in other words, the execution of services. What is protected
is the equal right to offer, ask for, negotiate and conclude service con-
tracts. Private international service contracts and public service procure-
ment are included, and there is no limitation on private contracts.

The provision of shipping services is a mixture of several components.
The transportation service is comprised of persons, including a broker,
owner, charterer, operator, contracting parties, crew, and pilots; of tech-
nical equipment, including a ship, gear, and auxiliary components; and of
external elements including navigation support from the shore, ports, and
ports facilities. Shipping transportation sales is comprised of an offer of a
‘total package’ that includes all service components. Consequently, the
service of another Member is defined by the vessels register of that other
Member, which includes all vessels flying the flag of that Member or
owned by a person residing in that other Member. The notion ‘other
Member’ refers to another Member than that establishing the measures
affecting the trade. This other Member is the subject of the legal protec-
tion provided by the GATS provisions. The following implications are
evident.

National arrangements that apply only to transiting ships, as is the case
with Russia, would no longer be valid. This would include special taxes
and charges specified by GATS provisions on National Treatment."’

The right to conduct trade in services under GATS means to supply a ser-
vice when situated in one Member State from the territory of that or of
any other Member State into the territory of a third Member State or to
supply a service in the territory of one Member State to the benefit of
consumers in any other Member State. It is presumed that every ship
registered under the laws of a GATS Member enjoys the right of equal
‘conditions of competition’ in the territory of any other GATS Member.

GATS ‘Members’ are States or International Organisations.'® The Mem-
ber entitled to protection under the GATS provisions depends upon which
private legal subjects are offended. Are service suppliers and service
consumers among the legal subjects that fall under the legal rights
provided by GATS? Whether service-consuming Members are entitled to
GATS protection is a question of the origin of the service at issue. In
other words, which Member does the phrase ‘service...of any other
Member’ refer to?"? The text focuses on the service as such, which
indicates that a contract is involved. Since trade in services relates to con-
tracts and since contracts represent an inter partes relationship, service
providers and purchasers must be included. Thus, beneficiary Members
are service-supplying or service-consuming Members, or both, depending
on which Member is restricting the trade in shipping services. If the
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importing Member is the Member making restrictions, then the consumer
does not enjoy any GATS legal protection.

In some cases, however, persons who are not parties to the service con-
tract do enjoy GATS protection. For example, a shipowner having a third
person operating the ship and therefore not being part of the charter-party
affected, might invoke GATS protection if the reason for the Member’s
restrictions is related to the flag of the vessel and has nothing to do with
the operator’s status or nationality. Flying that particular flag represents a
particular disadvantage, which invokes that Member’s competence under
GATS.

Flying the flag or having membership of a society qualifies the ‘another
Member’ status according to GATS legislation.”” The service delivered
by such a ship or such a person has the origin of that Member. A Member
may deny the benefits of this Agreement in the case of maritime transport
service. This includes if it establishes the service either is supplied by a
vessel registered under the laws of a non-member or of a Member to
which the denying Member does not apply the WTO Agreement. This
also includes if the service is supplied by a person which operates and/or
uses the vessel in whole or in part but which is of a non-member or of a
Member to which the denying Member does not apply the WTO Agree-
ment.”' This reservation says a Member, even though the ship is flying
the flag of another Member, can deny that Member the benefits under
GATS if a ship of that Member is operated and/or used in whole or in
part by a person who is a habitant of a non-member. The same applies if
the ship is flying the flag of a non-member, even though the operator or
user is the habitant of another Member.

What is the implication of enjoying legal protection under GATS? To
answer this, the benefits which GATS Members acquire must be exam-
ined, with special regard to shipping service and treatment-no-less-
favourable to the like service and service suppliers. The question is which
kind of service is protected under Most-Favoured-Nation (MFN) Treat-
ment and National Treatment?** The obligation is to accord treatment-no-
less-favourable ‘to services and service suppliers’. The intention of the
GATS provisions is to make it possible for entities, companies, and other
of a GATS Member to buy shipping services from a shipping firm of any
Member. National legislation which provides special credit facilities to
some categories of service suppliers for the purchase of domestic ship-
ping service might be inconsistent with the obligations of that Member
under these provisions.

The implementation of GATS means that a specific charter-party is ac-
corded treatment-no-less-favourable. A Member cannot offset unfavour-
able treatment in one area by more favourable elements of treatment
elsewhere. The provision must be oriented towards the product, in other
words, the trade in services, for instance a charter-party. All kinds of
mandatory restrictions, regulations, taxes and public legislation are in-
cluded, even such provisions which are not intended to discriminate
against foreign services. Russian special taxes for ships transiting the
NSR, which do not represent due payment for harbour services, are con-
trary to these provisions.

47



48

Igor V. Stepanov, Peter @rebech and R. Douglas Brubaker

If a bilateral arrangement establishes domestic measures in favour of a
special shipping service conducted by one of the bilateral contracting par-
ties (party A) within the other’s (party B) domestic market, it might be
argued that such a commitment is an indication of an intent by party B to
favour imports from party A. This is only the case if there is evidence of
companies from other countries being prevented from establishing them-
selves in the market of party B on the same terms as party A.

Import fees must be proportional to the cost of services rendered. Accord-
ing to the drafting history and subsequent practice, the notion ‘service
rendered’ means consular fees, customs fees and statistical fees.”> As
consular fees are related to immigration or work permits, such consular
service is not provided for trade in shipping services because crews are
not considered to be immigrants. If the transport service is passenger
transportation, the cost of passenger customs processing must not be
taken into account when evaluating the cost of shipping transportation as
such. Neither is that Member entitled to include passenger customs costs
when evaluating the cost of service rendered for handling goods through
customs.

If the operation of shipping services is subject to internal national taxes,
because of various kinds of services provided by port authorities, then
such taxes may also be levied on foreign service suppliers if they use the
same coastal auxiliary services, or at least if they are dependent upon the
preparedness of coastal services (the de minimis costs).** The tax rate
should be fixed in relation to the kind of services required and the length
of time they are employed, and not in relation to the value of the service
afforded.

Interesting topics are not only direct applied taxes but also pecuniary reg-
ulations with similar effects. Hereunder the question of whether domestic
requirements that have pecuniary implications are included should also be
studied. Are compulsory alterations in traffic-schemes to be classified as
internal taxes? Should different sailing directions for various ships de-
pendent upon nationality be classified as a type of taxation? What if a
coastal state provides foreign ships with special equipment?

When do charges imposed on the internal handling of shipping transpor-
tation have to be subsumed as internal taxes? Such taxation measures
must be justified.” The distinguishing factor is whether the charge im-
posed on such services is collected internally. Collection of charges at the
border by customs authorities, port authorities or others might be justified
under the National Treatment provision. If the charge affects the internal
sale of the shipping, then the charge is to be subsumed under the National
Treatment standard regardless of its point of collection.”® Charges collect-
ed during transportation or when in harbour are internal and are conse-
quently subject to justification under the National Treatment clause.

If the operation of shipping services is subject to internal national taxes
because of standby facilities such as an ice-breaker escort, weather fore-
casting or navigational aids from port authorities, then such taxes may
also be levied on foreign service suppliers if they use the same coastal
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auxiliary services, or at least if they are dependent upon coastal services
being on constant standby.

How should fees be calculated? The tax rate should be fixed in relation to
the kind of services required and the length of time they are employed,
and not in relation to the value of the service afforded. For instance, if in
the case of pure transit operations, no port of call is part of the service
offered according to the charter-party, then no handling by a Port Author-
ity is required and consequently no Port Authority taxes should be im-
posed on the services in action. To obtain more accurate data here, one
needs to classify domestic taxes and charges by investigating purpose and
functions with reference to GATS rules, and in cases were services are
within the territorial appliance of EC treaty Article 49 (2), whether EU
law is subscribed to.

If a tax is imposed on shipping services because of the risk of oil pollu-
tion, due to for example a substandard hull, then such a tax cannot be im-
posed on foreign transportation of merchandise other than oil, or if a
cargo of oil is carried in a high standard ship with a double hull.

New national legislation establishing, for instance, a charge for the ad-
ministrative handling of foreign shipping transportation through the
coastal waters of a Member must be published promptly in accordance
with GATS requirements on transparency.”’ Once informed, the other
Members can respond quickly and challenge the new legislation before a
WTO Panel.

A quantitative restriction applied should, according to the MFN principle,
not discriminate against shipping services proved by certain, and not
other, Members. As regards the National Treatment principle, detailed
rules apply.®

Special requirements including that foreign shipping services must follow
other routes than domestic shipping and call at certain checkpoints, can-
not apply, as these measures bring about a disadvantage to foreign ship-
ping industries. The grounds for such unequal treatment are of no signifi-
cance. It may be maintained, for example, that an independent source of
records was necessary because the authorities did not have access to the
out-of-state producers’ shipping records with which to verify information
provided by in-State agents on the transportation at issue.

In general, any measure must be justified under the treatment-no-less
favourable clause. A quantitative or other restriction applied should there-
fore not discriminate against shipping services provided by certain, and
not other, Members.

The treatment-no-less-favourable obligation relates to those service sup-
pliers and services known as ‘like services’. In the case of shipping, only
shipping services qualify as ‘like services’. If everything applicable to
‘like products’ is considered also applicable to ‘like service and service
suppliers’, with particular emphasis on shipping services, then the me-
thods of transportation in question must be more or less the same kind of
transport service. The merchandise being transported must also be of the
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same kind. For instance, a shipment of oil and transportation of cars are
not ‘like services’. Cargo shipping and bulk transportation of a chemical
or liquid are by no means ‘like services’. The problem, therefore, is
whether the services qualify as ‘like’ services without regard to the trans-
portation method involved, for example general goods transportation or
container transportation.

One important factor of interpretation could be Member practice. Panels
have laid emphasis on products that are to be regarded as ‘like’ among all
Members. Member practice with respect to the classification of services,
for instance in relation to fees, charges or taxes, may be an important var-
iable. Another vital factor is the properties of the transportation, for
example, freight transport by special refrigerator vessels and not by
ordinary bulk-carriers or cargo ships. A third factor is interchangeability,
the possibility of choosing alternative transportation. Since different
kinds of transportation can be easily substituted, they ought all to be
regarded as ‘like services’.

On this point, justification may be difficult. By analogy to ‘like products’
practices, even more methods of transportation might qualify as ‘like ser-
vices’: tramp-ships and passenger ferries that are also transporting goods
might be considered a ‘like service’ regarding the goods transportation.
Another possible variable is whether the ship is operating on the spot-
market or fixed routes as a regular steamship liner. As long as the
merchandise transported is the same kind of goods, slight differences in
transportation method may be of minor significance with respect to ‘like
services’ classification.

On the other hand, an identical type of ship or technical shipping equip-
ment is not sufficient reason to be classified a ‘like service’ and thereby
bring the principle of treatment-no-less-favourable into consideration.
The ‘product’ under consideration is the trade in shipping service, not the
ship as such.

To see the more specific implications for NSR transportation, various
illustrations of real situations would be appropriate. The transportation is
presumed to come under GATS jurisdiction if transportation is made by a
vessel flying the flag of any of the GATS Members, or by a person of any
GATS Member which supplies the service through the operation of a ves-
sel and/or its use in whole or in part. For example, if the shipowner is
Norwegian and the ship is flying the Cypriot flag, chartered by a firm in
New York, operated from Gdansk, and the provider is a chemical indus-
try in Leyden and the receiver is a wholesaler in Archangel, then it may
be asked which Member enjoys GATS protection? Is it the Member of
the beneficiary, or the Member of the provider of a service? The limits
and implications will be illustrated by using examples.

Since charges of any kind qualify as ‘measures’ under the GATS,
handling or processing fees for transportation services must be limited to
an amount not exceeding the approximate cost of service rendered. Ac-
cording to the drafting history and subsequent practice, the notion
‘service rendered’ means consular fees, customs fees and statistical fees.
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The notion is purely legal and has nothing to do with service in an eco-
nomic sense. Domestic ‘service’ imposed on imported merchandise or
service has to be of at least one of the kinds of aforementioned fees.

Different kinds of charges could, by analogy to General Agreement on
Tariffs and Trade (GATT),” not exceed the handling cost of the trans-
portation in question, for example expenses for guiding ships through an
ice-covered stretch of the NSR. If the foreign service supplier transports
along a short stretch of the entire NSR, then the taxes imposed must be
balanced in relation to the service supplier’s use of the NSR. The charge
should not be related to the value of the service, but to the value of the
auxiliary coastal services involved in the shipping—trade services, as de-
fined by the charter-party.

Turning to the question of which Member is competent to invoke GATS
provisions, the situation differs from case to case. If the Leyden chemical
industry is transporting on its own keel along the NSR to Archangel, and
the vessel is registered under EU ROS (European Register of Ships) or
the Dutch register, then the Leyden industry is the supplier of the trans-
port service. If Russia make restrictions affecting that trade, then the
European Community or the Netherlands qualify, under the status of ser-
vice supplier, as ‘another Member’ and may consequently bring the case
before the WTO for conciliation.

If the Leyden industry buys the transportation services, due to a Cost
Insurance Freight (CIF) Contract between Leyden and Archangel, from a
US charterer, then the United States is the service-supplying Member,
whose status becomes that of ‘another Member’ in relation to the Norwe-
gian or Russian measures restricting the Dutch chemical industry’s access
to the NSR. If the Gdansk operator is in charge, then Poland is the Mem-
ber that enjoys the legal interest.

A third case relates to transportation by regular steamship lines. The
Leyden industry buys freight, the CIF situation again, and not time-
chartered vessels. The contracting parties are, for instance, an American
broker who has bought loading capacity from a Polish operator, and the
producer of the chemicals. The Russian restrictions affect the service of
the American broker, a situation which renders the United Sates a benefi-
ciary under the GATS. The Polish operator is not part of the charter-party
but, since that operator is running a regular steamship line, the restrictions
affect the Polish enterprise capabilities in such a way as to invoke Polish
competence under the GATS.

If the regulation affects this particular shipping service because the vessel
is flying the Cypriot flag, then the Cypriot registry is at a particular dis-
advantage, which invokes Cypriot competency under the GATS.

3.3 Russia’s Accession to WTO — the Russian View

3.3.1 General

On January 1, 1995 the World Trade Organization (WTO) was declared
created, replacing GATT (General Agreement on Tariffs and Trade
signed in October 1947). The activity of WTO covers 90% of the entire
world trade. The aim of the organization is globalization and liberaliza-
tion of the world market. At present Russia is a candidate for entry.
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In 1993, Russia applied for accession to GATT. In compliance with the
procedures, a Working Party (WP) on accession came into being. Repre-
sentatives of the interested GATT countries became the Working Party
members. The Mandate of the Working Party (transformed into the
Working Party on Russia’s WTO accession after the WTO’s establish-
ment) consists in studying the trade regime in Russia and working out
requirements for Russia's participation in the WTO.

Russia’s WTO accession negotiations started in 1995. Negotiations are
held in two main directions. One is a serious consideration by the WTO
WP of the Russian foreign trade legislation, including its application, for
determining its conformity to the WTO’s principles and norms. Deter-
mination of those terms on which the WTO countries-members will ap-
prove Russia’s accession to the General Agreement and other WTO
Agreements is covered as well.

Working out a Protocol on tariff terms of Russia’s accession and the list
of obligations under GATS is also an issue. The Protocol on tariff terms
will include the obligation of Russia to fix at a mutually agreed level the
rates of the customs tariff duties on some goods and decrease taxes on
some goods. These directions will determine in sum the terms of Russia’s
accession to WTO.

In other words, the Government of Russia is heading two important,
multi-dimensional and at the same time important negotiations for the
country that will lead to strengthened economic positions. Through this
the Russian legislation, administrative rules, methods and practice of state
regulation of the entire complex of foreign economic relations will
achieve the level of the modern world.

Accession to WTO will enable Russia to join the world’s developing
practice of the legislative and administrative regulation of international
economical relations. In other words, this step means Russia’s accession
to the regulations of movement of goods and services that are effective in
the world market. Without this step, the successful realization of progres-
sive economic reforms in the country is hardly possible, while the foreign
trade would be carried out under exceptionally difficult conditions for
development.

It should, however, be stressed that the terms of accession to the WTO is
a compromise worked out in the course of negotiations; a compromise
achieved both as a complex of mutual concessions and with mutual often
difficult conditions determining them. Russia faces here a complicated
task — to determine the national economic interests and priorities, deter-
mine the limits of concessions and the terms guaranteeing national
economic safety, and to be able to support them in the course of complex
negotiations under conditions of economic pressure from western coun-
tries. Here, attempts are made to obtain from Russia a unilateral opening
in the market, while showing unwillingness to recognize that many indus-
trial branches of Russia possess comparative advantages, primarily large
scale and low industry costs, allowing it to export goods with competitive
prices that influence the formation of the level of world prices and
become one of the price-forming factors in the world market.
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It is reasonable to mention further that GATT allows increase of customs
duties, application of many types of non-tariff restrictions, and does not
prohibit using quotas and licensing, and permits as well the subsidizing of
some branches of the economy. All this can be, however, made in the
framework and on the basis of some specific, sometimes clearly desig-
nated and sometimes more general rules, legal standards and traditions.
Therefore, Russia’s accession to WTO will not weaken the State capabili-
ties for foreign trade regulation. It will create new legislative terms for
protection of the interests of Russian exporters and importers, allow for a
more clear balance of common national interests and the interests of
separate economic branches, such as producers, and finally open the way
to a complicated movement of the country in the external trade area to the
practice formed in the world by the middle of the 1990’s that serves as a
basis for the foreign trade of all countries in the world.

Negotiations on Russia’s accession to WTO have a large-scale character.
Several dozens of agencies and governmental bodies are involved, requir-
ing organization and coordination of the negotiation process. As early as
the initial stage of negotiations, the problem of a clear determination of
the balance of Russian national economic interests providing its national
economic safety and integrity, and the interests of separate groups of
practitioners, producers and consumers of all property forms was obvi-
ous.

By accession to WTO, Russia will obtain an opportunity to use all of this
mechanism for protecting its foreign trade interests. The need for it for
Russian practitioners has perceptibly increased, while in response to a
serious opening of its domestic market, Russia did not see in return any
action by Western countries. To the contrary, Russia was confronted by
the selective barriers overseas for exactly those goods where Russia has
comparative advantages in international trade, as well as by unfair com-
petition by some foreign companies in the foreign market and in the
domestic market of Russia.

By accession to the WTO, Russia will be obliged to respect a number of
obligations contained in the WTO agreements. However, together with
the obligations Russia will be also granted rights which will allow pro-
tecting the Russian foreign trade interests in the world market and will
open the way to the complex process known as ‘integration to the world
economy’.

At present, there are 67 member countries, including the EU, in the
Working Party on Russia’s WTO accession. In December 2003 Stefan
J6hanesson, Iceland’s Ambassador to the WTO, was appointed as new
chairman of the WP involved in the negotiations. Over 58 of the parties
are involved in the negotiations on goods market access and more than 30
parties are involved in services market access. Corresponding bilateral
agreements will be signed on the basis of the outcome of these nego-
tiations.

In the framework of the accession process, the negotiations are held in
four key directions:
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° negotiations on the services market access,
° negotiations on access to the goods market,
. agriculture negotiations, and
. negotiations on systemic issues.

3.3.2 Negotiations on the Services Market Access

Negotiations on the services market access are aimed at coordinating pos-
itions on the access of foreign services suppliers to the Russian services
market. The negotiation process at this stage focuses on the ‘sensitive’
sectors, including insurance, financial, telecommunication and transport
services, the access to which presents a special commercial interest for
leading WTO countries.

Insurance is one of the most important components of the country finan-
cial system in providing protection for the property of the state and its
citizens, and thus cannot be excluded from the process of global econom-
ic integration. The main terms of the world integration processes in the
insurance area are determined for Russia by two documents. These are
the already ratified Agreement on Partnership and Cooperation between
Russia and the European Community (EC), and the General Agreement
on Trade in Services (GATS), which is mandatory for the WTO mem-
bers.

Upon careful consideration of the legislative measures applied by foreign
insurers for protecting the interests of their national insurance markets, it
becomes clear that no fully open insurance markets exist in the world. All
EC and WTO country members establish specific requirements of the
national insurance for foreign insurers and structures with their participa-
tion. The specific terms of access of foreign insurers to the national insur-
ance markets differ depending on the interest of the state in maintaining
control of the national insurance system. Due to high social significance,
insurance as a branch of the economic activity must be under strict
control from the side of the state. Access to the Russian insurance market
by foreign insurers without adopting a detailed normative base for their
activity in Russia threatens the state with a loss of control of this econ-
omic sphere.

In the course of negotiations with the EC, the parties were confronted
with a non-coincidence of standpoints, and Russia had to make conces-
sions. Since January 2004, the Russian insurance legislation was brought
into conformity with the international insurance law. The quota of parti-
cipation of foreigners in the total statutory capital of insurers was in-
creased from 15% to 25%. But the European insurance community ex-
pects from a Russian government striving for accession to WTO, greater
concessions than the increased share in the total capital. At the present
time not more than 5% was used from a 15% quota. The EC companies
want to gain access to the closed long-term insurance and have legal
grounds for such demands.
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In Russia the demand for services of life insurance, accumulative and
retirement insurance is extremely low. However, western insurers look to
the future and consider the Russian market as one of the most prospective
markets.

The standpoint of the negotiators on the terms of access of foreigners to
the sector of bank and telecommunication services remains the same. The
government insists on a 6-year monopoly of ‘Rostelecom’ for long-
distance communication, a 25% share of foreigners in the capital of the
Russian banks, and considers the establishment of subsidiaries to the
European banks to be unacceptable.

3.3.3 Negotiations on Access to the Goods Market

The main subject of negotiations in this area is setting forth the maximum
level of import customs duties, which Russia will have the right to apply
following WTO accession, for the entire Goods Nomenclature of Foreign
Economic Activity. This contains more than 11,000 positions. At present,
the Russian delegation has agreed to more than 80% of the tariff posi-
tions. The problematic spheres where the standpoints of the parties still
differ include a number of agricultural goods, medicines, furniture, avia-
tion engineering and automobiles. The negotiations are completed with
eight countries.

In the framework of bilateral agreements with the EU, the initial level of
binding of the customs duties for any customs duty rate is not less than
the effective rate at present. During the first year of Russia’s accession to
WTO, no customs duty rate will decrease compared to the present. The
level of customs protection of agriculture will not decrease for any of the
basic agricultural commodities, and for some Russia has the right to in-
crease the rate of duties for the transient period.

Improvement of the Russian customs legislation is one of the main
conditions for Russia to access the WTO. Representatives of the World
Trade Association set up claims relative to the customs cost, transparency
of the Customs Code application, restriction of the points of admission of
goods at the border and excessive preferences for individual persons. If
these problems are not resolved within a relatively short time period, then
in compliance with standards under international law, the Customs Code
may be amended only upon consent of all 149 partners to the WTO.

3.3.4 Agriculture Negotiations

Negotiations on agricultural issues are an important part of the negotia-
tions on the goods market access. Alongside the tariff aspect, they include
a review of the Russian policy towards government support of the agri-
cultural sector and export subsidies of agricultural goods and food pro-
ducts.

The negotiations have an extremely complex character, as the standpoints
of the parties differ significantly relative to coordination of the level of
government support of agriculture and the right for application of export
subsidies permitted to Russia as a WTO member. Now the size of the
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state support of the agro-industrial complex stated by the Russian delega-
tion comprises $9 billion a year. Meanwhile the negotiations started with
$16 billion. The opponents still point out that the government support of
agricultural producers in Russia in recent years was not greater than $1-2
billion and insist on preserving this level.

It is noted that the Aggregated Support Index (ASI) includes only those
measures that produce to a great extent the distorting influence on trade
and production. These include subsidies of the products of cattle-breeding
and plant growing, compensation of part of the costs for purchasing
material-technical means, crediting on preferential terms, price support of
producers of commodities, and benefits for transportation of agricultural
products. In respect of these measures in compliance with the WTO
Agreement on Agriculture, obligations exist for binding or fixing the
support level and its subsequent by-stage reduction 20% during a six-
year transient period from the moment of accession. These are measures
of the so-called ‘yellow or amber’ basket.

The measures not having, or having a minimum distorting impact on
trade and agricultural products and not having the objective to maintain
prices of producers, are not bound by obligations on the decrease and are
referred to as the ‘green’ basket. These include scientific studies, educa-
tion, information-advisory services, veterinary and phytosanitary mea-
sures, dissemination of market information, improvement of infrastruc-
ture, storage of strategic food supplies, regional development programs,
insurance of harvest and compensation of damage due to natural disast-
ers, assistance to the structural rearrangement of agricultural production.

The initial level of binding is usually calculated as a mean annual value
of the actual costs for the last three representative years, the ‘basic per-
iod” both at the federal and the regional levels. A similar scheme exists
for binding, and then for a by-stage decrease of the export subsidies of
agricultural and food products, during a 6-year period by expenditures —
by 36% from the originally bound size of subsidies, and by volume — by
21%.

As shown by the results of multilateral consultations and bilateral nego-
tiations, the tension around determination of both the basic period and the
volumes of financing the ‘yellow basket’ still prevails. Despite the fact
that in most developed countries there is a gap between the fixed levels of
binding of the domestic rural support and the actual expenditures of the
states for the development of the agrarian sector, the WTO members
criticize during the negotiations the disproportion of the proposed Rus-
sian levels of binding of the agricultural support and the current state
expenditures in this area. Additional tension in the agriculture negotia-
tions is also related to Russia’s standpoint, perhaps insufficiently clari-
fied, in application of sanitary and phytosanitary measures.

In the development of their standpoint, the leading WTO members pro-
pose to justify the need for such substantial funds, to use the ‘yellow
basket’ measures for the medium-term perspective based on legislation
securing the main provisions on reformation of the Russian agrarian
sector. Their main apprehensions are insufficient transparency of the dis-
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tribution mechanisms of corresponding budgetary means and of an ade-
quate statistical base for corresponding calculations of support measures,
especially at the regional level. However, the Russian standpoint in this
area is based on ascertaining the right to use export subsidies after
accession to WTO.

Simultaneously, work continues on adapting the agro-producing complex
to the terms of Russia’s membership in the WTO. This concerns the im-
provement of the mechanisms, directions and forms, for domestic agricul-
tural support and the development of the normative legal base in the
sphere of export subsidies and adequate protection of national manufac-
turers of commodities.

The key goals at this time are topical discussions of parameters of future
obligations of Russia with respect to agriculture. Realization of such an
approach is possible provided all interested parties are ready to act prag-
matically to look for the outcomes and solution of issues. The Russian
side is prepared for compromises, but not at the expense of unilateral con-
cessions concerning the reduced protection of the national agro-industrial
complex.

3.3.5 Negotiations on Systemic Issues

Negotiations on systemic issues are aimed at setting forth the measures
which Russia is to implement in legislation and its application as a WTO
member. The talks are based on the second draft report of the Working
Party, which is a major document, setting forth the rights and obligations
that Russia will assume based on the outcomes of all negotiations. The
WTO countries’ requirements in that area can be generally divided into
three groups:

. Russian legislation and law-enforcement practice lacks compliance
with the WTO regulations. The main concern of WTO members
regards certain provisions of the current Russian legislation gov-
erning customs, tariff quotas for meat, excessive demands to im-
ported goods, including alcohol and pharmaceuticals, certification
and conformity confirmation, procedures in the area of sanitary,
veterinary and phytosanitary control, and the system for industrial
subsidies. Participants in the negotiations require unconditional
fulfillment of all relevant WTO provisions, which is a standard re-
quirement for all acceding countries.

. Russia’s application of various regulatory aspects in the sphere of
foreign economic activity, which are basically allowed in the
WTO, may be stipulated by certain requirements or commitments
set forth in the Working Party Report. These requirements are
‘subject to negotiations’.

U] Requirements which are clearly beyond the scope of WTO com-
mitments (the so-called “WTO+’ requirements). These include
linking the agreements on government procurement of civil aircraft
and equaling of internal and external prices for energy resources.
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Some WP members also attempt to resolve issues of particularly bilateral
trade-economic relations beyond the WTO competence in the framework
of discussion on systemic issues.

The EC requirements for liberalization of the gas market and a decrease
of import duties for aircraft, cars and cancellation of restrictions for the
presence of foreign companies in the markets of bank and telecommuni-
cation services are the main obstacles for Russia on the way to the WTO.
The main components of the EC inquiry on systemic issues were as
follows:

. Liberalization of measures of non-tariff regulation from the point
of view of the licensing rules, primarily in such areas as: import to
Russia of alcohol and pharmaceutical products; export of diamonds
and metals of platinum-containing group; and import of communi-
cation facilities and cryptographic hardware.

. Bringing the Agreement on Technical Barriers to Trade (TBT) and
Agreement on the Application of Sanitary and Phytosanitary (SPS)
regimes in Russia in conformity with the WTO regulations, im-
provement of law enforcement in the indicated spheres, primarily
relative to obligatory certification and registration, repeated certifi-
cation procedures and confirmation of conformity certificates.

. Accession to non-obligatory Agreements on civil aircraft trade, and
governmental purchases after being granted the WTO membership.

. Removal of restrictions on foreign investments in various spheres.

. Protection of the intellectual property rights of the European hold-
ers.

. Liberalization of the Russian energy market aiming at providing a
stable supply to the EC of energy sources from Russia, decreased
role of the state, creation of prerequisites for reducing the export
cost of Russian gas, including free access to transit using pipeline
transport, participation of European companies in construction, and
likely in management, of pipeline transport in Russia.

In the course of bilateral negotiations, the parties were able to come to
agreement on most issues. Some were transferred to a bilateral format,
and the corresponding agreements, including the policy of Russia in the
area of pricing and export duties for energy goods, their transportation
and transit regime, were fixed in a separate Memorandum of Understand-
ing. For the remaining systemic issues, the formulations were agreed to
be included in the Draft Report of the Working Party.

3.3.6 Current Status of the Negotiation Process

In 2004, all measures of the plan were substantially fulfilled, with the
adoption and coming into force of the following laws:

. On the grounds of state regulation of foreign trade activity

. On special protection, anti-dumping and compensation measures
for import of goods
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. On currency regulation and currency control

. On technical regulation

. A package of laws on protection of the intellectual property rights
. New edition of the Customs Code and related legislation

The Customs Code is structured according to the principle of internation-
al unification. The document was developed in compliance with the edi-
tion of the Kyoto Convention on Harmonization of Customs Procedures
adopted in 1999 and the Customs Code of the Russian Federation of 28
May 2003, No. 61-FZ, with amendments of 23 December 2003, 29 June,
20 August, 11 November 2004. A compromise on the issues of sea trans-
portation, work of ecological services and cargo handling was achieved.
At the present time, the bills providing for introduction of corrections to a
number of legislative acts are being considered in the State Duma. Thus,
draft additions to the Customs Code of the Russian Federation, related to
custom duties, and the Law ‘On customs tariff’, related to customs eval-
uation of goods, are being prepared for consideration in the second read-
ing. Expert examination of the departmental acts and regional legislature
is being carried out in order to ensure their conformity with the WTO
requirements.

In the framework of the work of the High-Level Group on the Formation
of Common Economic Space (CES) of Russia, Byelorussia, Kazakhstan
and the Ukraine, a comparative analysis of standpoints of the four coun-
tries is carried out on a regular basis at the negotiations of WTO acces-
sion. These results are used both for the realization of the concept
towards CES formation and for coordination of the WTO accession
process by interested parties of the four.

As a result of an intensified negotiation process during 2004, the Russian
delegation achieved the final accession stage, where the most complex
and problematic issues must be addressed. Discussion of the accession
terms with the main trade partners is held practically in an uninterrupted
regime. Russia is not planning on joining the WTO on any terms. The
potential obligations on all parameters, tariffs, obligations in the agricul-
tural sector, access to the market of services and systemic issues, will be
based on the real economic situation of Russia and perspectives for its
development. This should provide for the necessary protection of national
producers, preserving the adequate competent environment.

Russia will complete the negotiations for accession to the WTO by the
end of 2005. This opinion was stated on 13 January 2005 by the Head of
the Department of Trade Negotiations of the Russian Ministry of Econ-
omic Development and Trade (MEDT), M. Medvedkov. The MEDT rep-
resentative also noted that the bilateral negotiations could be completed
before May 2005. He reminded that Russia has already completed nego-
tiations on both goods and the services with 15 WTO members, the EU
considered as one state, of 58 countries that participated in the negotia-
tion process. In addition, according to M. Medvedkov, Russia has practi-
cally completed negotiations with six countries and waits for the ‘conven-
ient political situation’ to sign the resulting protocols. An agreement was
achieved with nine countries that they would vote for Russian accession
to the WTO without joining the negotiation process, and with seven
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countries it was planned to finish the negotiations in the first quarter of
2005. With 15 countries, including the US, Australia and Mexico), the
negotiation process is at the active stage and with six countries the
negotiations have not been not held. The representative of the Russian
MEDT did not exclude that Russia ‘can technically join the WTO in
2006’. However, he declared that during the next three to four months,
Russia must resolve problems connected with the customs legislation. In
particular, the countries that are participants to the negotiation process on
Russian accession to WTO, have claims concerning the determination of
the cost of goods in customs, transparency of the application of the cus-
toms legislation, restriction of the points of admission of goods across the
border, and the significant problem of loopholes in the customs regime
for individual persons. ‘If Russia does not solve these problems in the
near future, they may become part of international obligations’, noted M.
Medvedkov. Additionally noted was that in such a case, part of the Rus-
sian customs legislation will be bound by international standards, and its
change becomes possible only with consent of the 149 WTO members.

As declared by the Head of the MEDT, G. Gref, in the framework of the
‘government hour’ at the Council of the Federation, Russia planned to
finish the negotiation process on accession to WTO on goods and ser-
vices by the middle of 2005, and on systemic issues in autumn 2005. G.
Gref stressed that the Russian side would not accelerate or defer Russia’s
accession to WTO. Following Russia’s accession to the WTO, the invest-
ment attractiveness of the country will increase, and the direct losses of
Russia ‘not joining the WTO’ comprise $2.5 to $3 billion a year due to
discriminatory measures against Russia. G. Gref said additionally that the
dates would depend on the political will of the key partners of Russia. He
noted in particular that so far Russia has not come to an agreement with
the key partner, the US. According to G. Gref, ‘the end of negotiations
will depend much on the political will of the US”’.

The next round of negotiations on Russia’s accession to WTO was held
on 22 February 2005. The members of the Russian delegation expected
that the negotiation process would most likely be completed at the ex-
pected ministerial conference in Hong Kong in December 2005. Over
more than a 10-year history of negotiations, Russia had time to be thor-
oughly prepared. At this stage of the process, the formulation of the
future obligations of Russia after its accession to WTO is already being
worked out. Besides, and this is more important, the opinion of the main
negotiators is obviously in favor of Russia.

On 21 February, 2005, President of the United States G.W. Bush declared
in his speech in front of the representatives of NATO leadership and the
Belgian political elite, that America was ready to support Russia’s acces-
sion to WTO, on the condition that Moscow would adhere to democratic
values. More precisely:

We support Russia’s membership to WTO, because the standards
of this organization will contribute to the development of freedom
and prosperity. We understand that the reforms cannot take place
immediately, but we should remind Russia that our Alliance advo-
cates free press, viable opposition, separation of authorities and
law leadership. The US and all European countries should consider
the democratic reforms as a core of the dialogue with Russia.
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Nevertheless there are countries not sharing the American optimism,
although as a source close to the Russian delegation presumes, they have
not felt the course change. As a rule the countries that have a common
past with Russia, oppose Russia. Up to recent times, Georgia for example
was categorically against Russia. Last week, Poland declared that it
would oppose Russia’s accession until the Ukraine becomes a WTO
member. Warsaw is afraid that Russia will put obstacles in the way of our
nearest neighbor. However, stringent standpoints of some representatives
will hardly influence the negotiation process. The political component
prevails not only for the American administration. As is known, President
of the Russian Federation V. Putin has not once expressed his opinion
that the accession of Russia to WTO be as soon as possible.

The Moscow Times recently interjected a somewhat negative view along
this line.*' A growing chorus of experts warns that should Russia stumble
now, the quest will only get more difficult, especially if fellow applicant
Ukraine succeeds in joining. Y. Afanasyev, Russia's top trade officer at
WTO headquarters in Switzerland, spoke as negotiators sat down in Gen-
eva for their latest set of accession talks in late June 2005. ‘If we don't
[join] before the end of the Doha Round, it will take two, three, four more
years’, referring to the WTO’s so-called Doha Round of negotiations on
trade policy. ‘Much will have to be reconsidered’. Russia continues the
process of conducting bilateral talks with a number of major trade part-
ners, including the US, which must bless Moscow's bid if it is to join
before a WTO summit in Hong Kong in January 2006. Talks are hung up
on a number of difficult issues, as Washington digs in its heels on dis-
agreements over Russia’s closed banking sector and observance of intel-
lectual property rights.

Some experts are also warning of difficulties if Ukraine gets in before
Russia. Although the terms for WTO accession are officially kept secret
until negotiations are complete, Ukraine is widely believed to have
agreed to trade tariffs lower than Russia is ready to accept. That would
mean that if Russia, Ukraine, Belarus and Kazakhstan finalize a planned
single economic space before WTO talks are over, Moscow could be put
at a competitive disadvantage. ‘I think that there are dangers if Ukraine
gets in before us’, said former Prime Minister Y. Primakov. Russia could
be ‘drowned’ in cheap goods flowing through Ukraine, Y. Primakov
noted. In theory, earlier accession would put Ukraine in a position to
make demands for trade concessions as a condition for Moscow’s entry.

3.3.7 GATS and Regulation of Transport Services

The world export of commercial services has significantly increased for
the last twenty to twenty-five years. GATS defines 12 groups of services:
transport, tourism, education, health, etc., and upon accession to WTO,
Russia joins GATS automatically. The development of foreign economic
activity in national transport and the possibility of its integration with the
European and world transport systems concerning the period up to 2005,
are related to further improvements of the transportation process, both in
international shipments and in domestic transportation. The activity in the
sphere of organization-legal relations must provide for the conditions of
full rights access of Russian shippers to the world communication lines
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and world transport markets. This will require more active participation
of Russia in the work of the international organizations, connected with
working out and implementing a consistent transport policy and corres-
ponding interstate agreements including bilateral agreements in the trans-
port area.

In the medium-term perspective it is necessary to bring the national legis-
lation on regulation of foreign economic activity into conformity with the
international requirements and provide its consistency with the standards,
principles and regulations of the WTQ. This refers to licensing the activ-
ity of natural monopolies, including transport, further liberalization of
economic relations, expansion of the most favorable regime, solution of
the taxation issues, customs duties and fees, and shipping of transit and
foreign economic cargoes. At present, Russia is being prepared for adop-
tion of new bills regulating activity in the area of transport.

The performed analysis of the conformity of the normative documenta-
tion in effect, and drafts of the developed legislative base for each of the
transport types to the WTO requirements, allow a determination of the
provisions that restrict to some extent application of WTO principles
regarding the national transport. The international agreements, decisions
of the government, Merchant Shipping Code (MSC), Charter of river
transport, and also different instructions and regulations of interagency
character serve as a legal basis which regulates the relations of cargo
owner and carrier in the domestic and foreign sea shipments.

GATS establishes standards and regulations which should provide the
terms of access to the markets of services. Unlike the trade of goods, the
trade in services is regulated inside the country rather than at the border,
but by the corresponding instruments of domestic legislation.

For each type of transport, specific legal standards exist that restrict its
activity in the world market. The Hamburg Agreement, in force from 1
November 1992, significantly expanded and specified the rules for cargo
shipment and registration of documents. Russia is not a participant to this
Agreement. Fulfillment of Hamburg regulations becomes mandatory for
national consignors of goods in registration of the agreement of sea ship-
ment with foreign carriers. For charter of Russian ships, the regulations of
the Russian Federation Merchant Shipping Code (MSC) of 30 April
1999, No.81-FZ are applied. The shipments of cargoes are also regulated
by intergovernmental agreements on sea merchant shipping with the cor-
responding parties. Participation of Russia in the world market of trans-
port services is difficult in general.

Due to the taxation system in force, much sea tonnage went under more
profitable flags. Former Soviet ships pay taxes, although relatively small,
to the budgets of other countries, transporting the goods of other coun-
tries. To date, ships under the Russian flag transport not more than 6% a
year of all cargoes of the Russian foreign trade, while in the Soviet years,
this index comprised 84%. This is also an indication of Russia’s parti-
cipation in the exchange of transport services in the world.
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Today, based upon official materials, provisions of the draft State Trans-
port Strategy, of the Federal Program ‘Upgrading of the transport system
of Russia’, and statements of the heads of the transport branch, the main
direction with respect to development of the transport service market ap-
pears to be the development of transit transportation in the territory of
Russia. This is quite tempting. Foreign cargo owners in Europe and Asia
decide to dispatch their cargoes to Europe/Asia via Russia and pay for
transit using the geographical and geopolitical advantage of Russia as a
Euro-Asian power and the fact that it is quicker to transport freight across
Russia than by ships through the Suez Canal.

For freedom of service transfer, it is necessary to resolve at least three
large problems:

e liberalize trade in services,

e achieve mutual recognition of the national quality control of services,
and

® harmonize the existing national standards, which is logical in general.

The transport strategy of Russia provides for the formation of a common
national system of transport corridors in the territory of the country. It
will become a basis for the domestic transport network and simultan-
eously a connecting link between the European and Asian communication
lines.

3.3.8 Bringing Russian Legislation into Conformity with WTO
Standards and Regulations

The problem of bringing the legislation of Russia in conformity with the
WTO standards and regulations is one of the most important issues at the
present time. The greatest number of questions and complaints arises
from WTO members in the area of customs administration, standardiza-
tion, certification and confirmation of conformity, labor and ecological
legislation and standards, application of sanitary and phytosanitary stan-
dards, standards of state subsidies to industry, financial reporting, prac-
tice of application of the intellectual property rights and their protection,
and with respect to currency regulation and control.

The norms and standards which are understated with respect to those in
the West, for example, concerning salary or expenditures of ecological
enterprises, can be interpreted by competitors as dumping. For resolving
this issue, the Russian government by its Order of 8 August 2001, No.
1054-r, adopted the ‘Plan of measures for bringing the legislation of the
Russian Federation in conformity with the WTO standards and regula-
tions’. This work has already been partly carried out, in particular with
respect to special Russian legislation in the area of protection of the
intellectual property rights in compliance with the Agreement on Trade-
Related Aspects of Intellectual Property Rights, which is in force in the
WTO.

Along with the traditional problems concerning the trade regime and
tariffs, the issues surrounding the Agreement on Trade-Related Aspects
of Intellectual Property Rights (TRIPS) turned out to be most compli-
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cated. The Agreement aims at making purchase and use of the results of
inventors and rationalisers, writers, artists, actors and other artists orderly
and more civilized in the entire world. As Article 7 sets forth concerning
the aims of the Agreement:

The protection and enforcement of intellectual property rights
should contribute to the promotion of technological innovation and
to the transfer and dissemination of technology, to the mutual ad-
vantage of producers and users of technological knowledge and in
a manner conducive to social and economic welfare, and to a bal-
ance of rights and obligations.

In the area of international cooperation, a complex of activities have been
undertaken in the following directions:

. Creation of legal prerequisites in the area of intellectual property
for Russia’s accession to the WTO;

. Integration of the national system of Russia to the world process of
harmonization of the corresponding national systems in the World
Intellectual Property Organisation (WIPO) framework;

. Expansion and organization of cooperation with patent agencies of
the world’s countries and international organizations with the aim
to use international experience and decrease cost in addressing
similar problems.

In the first, Rospatent has prepared and submitted to the WTO Secretariat
the materials characterizing the state and perspectives of the development
of the regime of commercial law for intellectual property in Russia, as
well as the main provisions for improving the legislation in this area.
Rospatent also provided for participation of specialists in the consultative
meetings with representatives of Japan, the EU, the US, and Canada, and
also in the next session of the Working Party on Russia’s accession to
WTO.

In the framework here, work aiming at achieving the level of protection
of intellectual property in Russia corresponding to the level of protection
in the European Community was also performed. In particular, for reali-
zation of the Agreement on Partnership and Cooperation between the EC
and Russia, proposals were prepared to comply with Article 54 and An-
nex 10 to this Agreement concerning the patent right, trademarks and
designation of the places of goods origin, copyright and adjoining rights
and the databases.

In addition, Rospatent contributed to the joint drafting of texts of future
international agreements developed within the framework of WIPO,
including principles of additional protection of databases, protection of
domain designations in the Internet network, and licensing of trademarks.
In the framework of this second direction, the work was aimed at simpli-
fying the procedure of patenting Russian intellectual property abroad and
provision of favorable conditions for their protection. In particular, Ros-
patent actively participated in the revision and improvement of the earlier
signed agreements and working instructions. Further revision and im-
provement of international classifications used both in the state expert
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examination of industrial property and in industry and economic activities
in Russia was performed with participation of Russian specialists.

In the third direction, cooperation with lead foreign patent agencies and
international organizations, work was continued under the earlier signed
agreements. New agreements were also signed aimed at obtaining both
financial and scientific-methodological assistance for Rospatent and the
scientific-industrial communities of Russia. This is primarily the Program
of Cooperation between the Russian Federation and WIPO. The program
envisages holding joint international forums and seminars in the area of
protection of the intellectual property rights for staff of different minis-
tries and agencies, connection of Rospatent and other interested organiza-
tions of Russia to the WIPO Global Information Network, joint prepara-
tion of different methodological and instruction materials, trial period of
Russian specialists abroad, and consultative assistance to the Russian side
at joining different international agreements.

Cooperation with another large international partner, the European Patent
Office (EPO), was continued. With the financial support of this office,
the International Workshop on Licensing was held at Rospatent for a
wide range of specialists from industry as well as patent attorneys from
the main regions of the country. The workshop aimed to transfer and dis-
seminate experience in the area of licensing of intellectual property in
Russia and abroad. In order to decrease currency expenditures for archive
acquisition of foreign patent documentation and further expansion of the
international documentary exchange, draft new agreements on the ex-
change of patent documentation with agencies of a number of foreign
countries were developed and sent to these foreign agencies.

3.3.9 Energy Package of Issues

For Russia, adjustment of prices for energy carriers is the most painful
requirement from the WTO. The European Union continues to insist on
equalizing the world and domestic prices on natural gas in Russia. At the
present time, prices for electricity, oil and gas within the country are too
low compared to export prices, giving advantages for the national com-
panies in the domestic market and infringement of the interests of foreign
exporters of raw materials.

Russian producers of power equipment have proposed that upon acces-
sion by Russia to the WTO, import duties for power equipment be in-
creased, while cancelling them for import of component parts. The in-
creased import duties should be introduced for power equipment if its
equivalent is produced in Russia. The producers of power equipment
have also proposed introducing a requirement for obligatory localization
for production of components for power equipment by foreign producers,
at not less than 70%. In addition, proposals include demanding that they
work in partnership with the Russian producers on the basis of joint
ventures.

With respect to the energy package, the Working Party report records the
intention of the Russian government to follow a policy aimed at gas deli-
very to Russian industrial consumers with prices providing compensation
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of losses to producers and distributors, and gain of profits during normal
commercial activity. This policy does not affect the terms of gas sale to
the general population. The export duties for power will be preserved at
the existing level. These are the only obligations in the WTO framework,
which can be appealed through the WTO procedure of settling disputes in
case of their non-fulfillment.

Other obligations of the energy package contained in a bilateral memo-
randum do not have a character of international obligations and cannot be
appealed in court or similar bodies; that is, they are of a purely political
character. They concern the intention of the Government to continue real-
ization of the Energy Strategy 2003, also with respect to a rise in gas
prices. The corresponding dedicated indexes are 5%—10% less than the
Energy Strategy indexes.

Russia’s accession to the WTO will contribute to a more uniform distri-
bution of foreign investments between the economy branches, 50% of
which are currently directed to production of natural resources. At pre-
sent, natural resources comprise 80% of the Russian export, and the
accession of Russia to the WTO will contribute to ‘economy diversifica-
tion’. To provide an annual 5%—6% increase of the gross domestic pro-
duct, Russia will have to attract a significant volume of foreign invest-
ments and simultaneously undertake measures contributing to the return
of capital that previously flowed out of the country.

3.4 Russia’s Accession to WTO - GATS: a Western View®

The current developments surrounding Russia’s membership in the WTO
include the administrative reform, trimming the number of ministries and
implementing legislation undertaken by Russia early in 2004. Russia it-
self set 2005 as an entry date for WTO membership. The important mea-
sures undertaken by Russia are seen in a positive light.

The bilateral and multilateral negotiations, the latter of which encompass
all WTO member States under which Russia will have obligations, have
been carried out simultaneously. Russia and Norway have been in total
agreement, related to business co-operation, export, customs, quotas, and
the services sector including shipping. This is with the exception of the
comprehensive production-sharing agreements related to Russian oil and
gas, and transport on Russian keel. Domestic Russian rules establish pre-
ference for use of Russia’s own keels. In May 2004, the EU apparently
had essentially resolved this issue furthest with Russia, whereas between
Russia and the US, Canada and Norway negotiations continue.” The
bilateral Russia — EU Agreement gives EU freighters access to Russian
freights. The meaning for Norway of WTO’s most favourable clause,
which also governs within GATS, is not affected. Before Russia becomes
a WTO member, this is not an issue, but this can be forwarded upon
Russian membership. Norway has no restrictions related to freight to all
States and wants the production-sharing agreements cancelled. Norway
has under the nearly completed bilateral agreements with Russia at-
tempted to obtain an opening for Norwegian participation in this freight.
Russia assures that the production sharing agreements will be phased out
when the licensees rights terminate in a five to ten-year period. Thus,
Norwegian freighters are placed in a less favourable situation than their
competitor, the EU.
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The U.N,’s Code of Conduct for Liner Conferences** which allows non-
conference shipping liners to operate in the same market as shipping lines
governed by the conference, as far as these agree in principle on free and
just completion, does not benefit Norway or Norwegian shipping lines
due to non membership in the Liner Conference. The issue of fees can be
discussed since this is a difficult question of discretion. Other States also
utilise fees. Generally many restrictions may be continued.

The status of the negotiations dealing with maritime transport under
GATS is not finally negotiated yet due to the breakdown of negotiations
on services in the Uruguay Round. The group for shipping, including the
initiators such as Norway, are positive to reactivation of the group and
have on going informal talks. It is a Norwegian goal that these talks can
be taken up again under the on going Doha round. A timetable has not yet
been established for when this will take place. Russian preference for use
of its own ships and EU ships will not be affected in the near future by
new WTO measures as seen above.

Generally, shipping is a protected industry in many States and these could
attempt to obtain resolutions for maritime transport as a part of the gen-
eral negotiations in GATS. Maritime transport is important for Norway,
and Norwegian positions correspond much with Norwegian shipowners
interests. Norway is against systems with line (division) agreements and
cargo (division) agreements, but will not fully accept liberalisation of
trade, with cabotage as an example. Subsidies are in principle relevant to
GATS, some lie within the OECD, but the discussions have not been
particularly related to this issue.

‘Grand packages’ resolutions can be imagined, since GATS regulating
one service area may also take liberalisation measures in other areas.
However, it remains too early in the GATS process to say anything about
tradeoffs. Rather than shipping gaining a faster resolution under negotia-
tions than the other service areas, shipping has fallen behind in
negotiations, and was not negotiated separately in the last round. Norway
is working to make sure that it does not fall out. This includes the premiss
that international shipping shall be free. Thus shipping does not lead in
liberalising trade in services. Cabotage measures that open all routes for
international competition have not been promoted, since these are inclu-
sive as in the Uruguay Round.

3.5 Conclusions

Related to the WTO/GATS provisions generally, harmonisation will ob-
viously be required of the Russian NSR navigation fees under the princi-
ples of treatment-no-less favourable and national treatment. Further, man-
datory restrictions, regulations, taxes, fees and public legislation are
required to be harmonised under the principles noted. As part of this, they
must be published promptly in accordance with GATS requirements on
transparency. Otherwise, once informed, other Members may respond
quickly and challenge Russian measures before a WTO Panel. The same
may be maintained related to any unequal technical and safety require-
ments which create unequal conditions of competition.
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From the above it is thus necessary that any mandatory restrictions,
regulations, taxes, fees and public legislation related to access to the
Russian Barents Sea and the NSR be made known.

As regards GATS competition and safety law, it is still too early to come
to any definite conclusions. It appears, however, that in spite of probable
Russian membership in WTO within the next years, the GATS regime
governing shipping is still under formation and will take some years
before definite guidelines appear. At the same time, when Russia be-
comes a member of the WTO, and if oil is freighted solely on Russian
tankers, these may be discriminated against under GATS by being re-
quired to sail 50 nm. to sea on the way to Europe, should Norway estab-
lish a PSSA or sailing routes this far to sea. This appears, however, to be
of less concern since various flag vessels are already freighting oil. Due
to these ongoing developments, EU law consequently will be one of the
main focuses here, particularly focusing on extra territoriality.
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4. EU Law'

The aim of this chapter is to display the EU-Russia oil and gas transpor-
tation market under an internationally recognized EU trade in shipping
services legal regime. Are EU regulations valid irrespective of the place
of negotiation, contract, acquisition, management or the citizenship or in-
corporation of the subject addressed? In casu, what is the territorial scope
of the 1986 Maritime Service Regulation (No 4055/86), the 1986 Mari-
time Competition Regulation (No 4056/86) concerning the application of
the EC treaty competition Articles 85-86 to maritime transport and the
1979 Liner Conferences Regulation, also called the ‘Brussels package’
(No 954/79)7 In sorting out the EU legitimate extraterritorial aspirations
under international law I take advantage of the EU position to the US le-
gislation — labeled the Helms-Burton and the ILSA laws — as condemned
in the 1996 Blocking statute. Failing double standards under international
law, the EU is stuck with its position taken in the 1996 statute.

The design of this chapter is as follows: After the introductory remarks
(Section 4.1) the topic (Section 4.2) is whether states in their territory
possess residual rights, i.e. whether other states’ competencies in foreign
territories are restricted to competencies explicitly handed over to the
international societies of states? Section 4.3 considers some substantial
aspects of the law of trade in shipping service. Section 4.4 deals with the
EU legislative position as visible under textual and contextual interpreta-
tion. Section 4.5 relates to the specific solutions under Liners Confer-
ences. In Section 4.6 this position is confronted by the European Court of
Justice case law. In Section 4.7 the focus is on the EU comprehension of
international law limitations to national jurisdiction ratione territorae as
related to the USA trade embargo provisions (the blocking statute).
Section 4.8 compares the EU position to the US blocked provisions with
the EU self inducted limits to its own statutes. Finally, Section 4.9 pre-
sents the summary and conclusions.

4.1 Presentation

Since the proposal for an international competition law” is in a deadlock,’
the aim of this article is to display the EU-Russian oil and gas trans-
portation market under the legal regime of the European Union trade in
shipping services, irrespective of whether or not the subject addressed is a
foreign citizen or is even located in foreign countries. In focus is the
international law limit to national jurisdiction ratione terrae and ratione
personae and 1 pay no special attention to the material law of trade in
shipping services.* Or said otherwise, whether the EU promotes the one
or another substantial system is not targeted in this work.’ In sorting out
the accurate norms I trust the principle of reciprocity: No double stan-
dards find their place in international law. The EU cannot carry out re-
sults that receive its condemnation elsewhere.

It is predicted that the border-crossing activity of shipping trade might
cause conflict of laws. The Council Regulation (EEC) No 4056/86 of 22
December 1986, laying down detailed rules for the application of Articles
85 and 86 (now 81 and 82) of the Treaty on maritime transport (/986
Maritime Competition Regulation)® Article 9, predicts extraterritorial jur-
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isdiction. Clearly, the condition for the EU to enjoy undoubted extrater-
ritorial powers are that rights of other nations are not infringed.

Significant is whether the territorial scope of the EU trade in shipping
services acquis — with whatever components it may carry’ — is valid law
in the Russian-EU trade in shipping services market. Clearly this activity
is under the auspices of the Council Regulation (EEC) No 4055/86 of 22
December 1986, applying the principle of freedom to provide services to
maritime transport between Member States and between Member States
and third countries (1986 Maritime Service Regulation)® Article 1 (4)(b) —
third-country traffic: the carriage of passengers or goods by sea between
the ports of a Member State and ports or off-shore installations of a third
country. To what extent is the Russian Arctic oil and gas transportation
under the extraterritorial effects of EU shipping trade acquis?’

The 1986 Maritime Service Regulation, the preamble, states that ‘non-
conference shipping liners should not be prevented from operating as
long as they adhere to the principle of fair competition on a commercial
basis’. See also Council Regulation (EEC) No 4056/86 of 22 December
1986, laying down detailed rules for the application of Articles 85 and 86
(now 81 and 82) of the Treaty to maritime transport, the preamble."
‘Whereas the rules on competition form part of the Treaty's general pro-
visions which also apply to maritime transport’ (Section 4). Thus foreign
competitors in the EU shipping markets do hinder neither treaty nor
subsidiary provisions from becoming effective. Ultimately the territorial
reach of the EU competition law in general does influence upon the
position on maritime transport services.

Shipping traders that convey goods, in casu liquid natural gas (LNG), in
identical geographical areas like the Russia-EU transit, are normally sub-
stitutable and do belong to the same services market."" The definition of
the ‘outer boundaries’ of ‘a market’ and ‘reasonable interchangeability’ is
not targeted here.'” The EU position is to streamline all participants under
one equal competition setting. This is, however, not the case if the export-
ing country — in casu Russia — does retain transportation for domestic
carriers only."”” The EU peak solution is that Russia voluntarily adapts to
the EU shipping trade acquis. Since this undoubtedly is out of the ques-
tion, we must look for alternatives.

One explanation to the extensive geographic reach of the EU acquis is the
EU principle of ‘l‘effets utile’'*: its implications and not its purpose
dictate the validity."” A supplementing element is the EU dogma of the
‘wide interpretation’, i.e that EU competency should be judged with re-
gard to the basic general objectives of the organization of the marked and
less in terms of the literal meaning of the enabling words.'® Thus the EU
competition acquis rules activities abroad by foreigners that directly or
indirectly affect the European inner market conditions. Such an interpre-
tative method incorporates a wide range of transactions that teleological-
oriented legal systems would defer. The EU shipping services acquis may
become effective to the Russian Arctic transportation either by unilateral
extraterritorial implementation or by bilateral agreements'’ giving access
to the EU trade in shipping regulations.'® As indicated in the EU — Russia
bilateral agreement Article 38, the latter solution is not an option: ‘each
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Party may regulate the conditions of cross-border supply of services into
its territory’. The legislative competency belongs to Russia."” It is thus
questionable whether this bilateral agreement excludes the EU from any
extraterritorial effects of the EU competition acquis. See i.a. the position
taken by some Finnish applicants in 1988: ‘it is only the rules on compe-
tition contained in the Free Trade Agreement between the Community
and Finland that may be applied to their conduct, to the exclusion of Arti-
cle 85 of the EEC Treaty’,* a position rejected by the court.

Alternatively, national states may refrain from compelling legislation,
leaving it open to trade partners to opt for the EU maritime regulations, if
preferred. Freedom of contract urges a declaratory position of national
legislation,”' which is also the case according to international trade law.*

In this chapter the unilateral extraterritorial influences of EU legislation
upon trade in petroleum-related shipping services in Russia is scrutin-
ized.” To what extent should international traders abide by the EU
shipping trade acquis? The territorial scope of the EU trade in shipping
services regulations seemingly restrains international traders.**

4.2 Extraterritorial Jurisdiction — the ‘Effects Doctrine’. An
introduction

Extraterritorial effects of domestic law are under the auspices of interna-
tional law,” and its cornerstone of ‘effects doctrine’ (also named the prin-
ciple of objective territoriality). This doctrine relies on unilateral actions
to what should be observed as conflicts of law issues. *° As made clear by
the ECJ in the Ahlstrom-case, ‘the Community’s jurisdiction to apply its
competition rules to such conduct is covered by the territoriality principle

as universally recognized in public international law’.>’

The ‘subject of extraterritoriality in general, and the use of the effects
doctrine in particular, remains controversial in international public law’.*®
Clearly there is a delicate balancing here that needs careful consideration
both in prescription and justification.” My effort here is to clarify its ter-
ritorial scope within trade in shipping services, in casu in relation to the
Russian Arctic oil and gas shipping trade. Trade in services is part of
competition law, and in analyzing the subject I take advantage of general
competition law insight. Since textual limitations to EU shipping regula-
tions are regularly absent, state practice is basic to understanding the out-
er boundaries of the EU shipping trade provisions.

Does domestic law install geographic limitations to national legislative
competency? Do the national state principles of ‘sovereignty’ install jur-
isdictional territorial exclusivity? This was the position of the foreign
pulp industries in relation to the extraterritoriality of EC Treaty Article
81: the ‘Commission has infringed Canada’s sovereignty and thus
breached the principle of international comity’.** I do, however, not fol-
low this thread, since comity balancing does not provide an effective sol-
ution to the problems of extraterritorial jurisdiction.’’ Traditional legal
theory seems to find comfort in the territoriality principle, allowing for
‘creeping jurisdiction’ within the frames of personality principle.* So
does the EU under the /1986 Maritime Service Regulation. ‘[T]he provi-
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sions of this Regulation should also apply to nationals of the Member
States established outside the Community and to shipping companies es-
tablished outside the Community and controlled by nationals of a Mem-
ber State, if their vessels are registered in that Member State in accord-
ance with its legislation’.*> According to the second alternative, ‘it is not
necessary for such a national to have his ships registered in a Member
State’.** This indicates that a foreign vessel, whatever flag it is flying, is
under the EU shipping trade acquis provided that the owner is a national
of a member state to the EU. This is not debatable.

However, incidents should be specified. One situation considers citizens’
own breach of domestic law that undoubtedly falls under the national
competency abroad. More complicated is the situation of infringement
caused by foreigners abroad having domestic effects. Under the ‘effects
doctrine’, the USA has for 50 years practiced the validity of domestic law
to foreigners operating abroad — provided that their action generates inter-
nal implications.* Is this position universally recognized?

Do we find traces of an evolving principle of extraterritoriality’® beyond
humanitarian actions,®” in casu within trade in services? Does the EU
practice an ‘effects doctrine’ within the area of shipping trade irrespec-
tively of place for signing shipping contracts or shipping activity?

4.2.1 Sovereignty versus Extraterritoriality

Clearly all national legislation should be interpreted under the framework
of general principles of international law and customary international
law. Historically, the limitation to extraterritorial action is founded in
general principles of international law, i.e. the concept of ‘states’, subse-
quently in the axiom of sovereignty (‘Landeshoheit’) and the principle of
non-intervention that was codified by the 1648 Constitutio Westphalia.*®
This was the first agreement ever that monopolized power for a specific
territory to a recognized government. The customary sovereignty dogma
that served its purpose strictly for three centuries is codified in the 1948
UN Charter art. 1(2), c.f. the General Assembly Resolution 2625/70 On
principles of international law on friendly relations and co-operation
among states in accordance with UN Charter, see paragraph 1: Each
nation enjoys self-determination, territorial integrity and political inde-
pendence. Thus ‘state’ is inevitably tied to exclusivity in power, whether
legislation, surveillance or justification.

The historic platform indicates that ‘sovereignty’ is a two-sided coin,
which, besides the monopoly of state power within its territory also pro-
hibits third states from the performance of extraterritorial legislative
activity. Extraterritorially valid legislation provides explicit entitlement.
Another argument that has been launched is that the ‘effects doctrine’
breaches ‘the principle of international comity’.

The European Court of Justice has rejected that the extraterritorial effects

of EU law are contradictory to the rules of public international law, in

casu ‘international comity’.*
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4.2.2 Autonomy — Unfriendly Trends

Since the early 20" century, international public law recognized domestic
regulation of cross-border damage. A good illustration is the Turkey —
France Lotus-case,” justifying the use of Turkish Penal Code on a col-
lision between a French and Turkish vessel outside the Turkish territorial
waters. Since no rules prohibited Turkey from criminal prosecution on
the high seas against activities causing damage to Turkish ferritoire
flottant, the court of the League of Nations*' took — obiter dictum — the
position that Turkey was entitled to arrest the French skipper. In the same
direction, the Trail Smelter Arbitration Court that that took the position
that US liability rules addressed a Canadian producer of pollution of sul-
furdioxid effecting US territory during the years 1925-1937.*> According
to customary international law, the personality principle, focusing both
on the active (lawbreaker) and the passive status (victim), is supplement-
ing the principle of territory. It suffices that the latter is citizen or perma-
nent resident in the ruling state.* Some limitations do, however, exist due
to international agreements and membership in international agencies.**

The later modification to the national state sovereignty seems to reflect
two movements. One is a number of human rights’ treaties.*> Another is
the free trade development that started with the European Economic
Community (EEC) of 1957*° and continued under the umbrella of the
World Trade Organization (WTO). National states exclusive autonomy
has deteriorated due to the principles of supra-nationality and universal-
ity. It is in this landscape that the evolving principle of extraterritoriality
finds its place.”

Having opened the gate of departure is one thing, to conquer the entire
world is something else. While the effects doctrine installs competency
ratione terrae, it does not put the ‘doctrine practices state’ in charge of
the justification of the other states’ domestic legislation. For instance the
USA ‘act-of-state doctrine’® is blocking every attempt to examine the
legality of acts carried out by a foreign sovereign within its own terri-
tory.* Since its ratio decidendi is the general principle of international
law not to ‘imperil the amicable relations between governments and vex
the peace of nations’,”® the EU is in no other postion with regard to its
legislation ratione terrae.

What will appear on the road ahead, is open to rather loose speculation.
Will the unilateralist track of autonomy over a foreign territory prevail, or
will bilateralism take its place? It has been suggested that the effects doc-
trine gives implications that are too wide. Thus one should delimit
between ‘negative’ and ‘positive effects within the state’. Only the latter
instances are illegal under foreign jurisdiction and should activate a
state’s competency under the effects doctrine requirements.’’ US legal
theory does, however, not support such delimitation.®> According to the
Skiriotes v Florida Case, the US ‘is not debarred by any rule of interna-
tional law from governing the conduct of its own citizens upon the high
seas or even in foreign countries’.”® As made clear in the Strassheim v
Duaily Case, the US position is that citizenship is no prerequisite to extra-
territoriality. A lawbreaker is under national US jurisdiction ‘although he
never had set foot in the State until after the fraud was complete’. Also
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private law conflicts rule in the same direction. Watson v Employers
Liability acknowledged the extraterritoriality of a national US legislation
in a case involving two non-citizen parties to a contract that was nego-
tiated and issued outside the regulating state. Regardless of that fact the
contract was still under national state jurisdiction, as long as it affected
one of its citizens.™

Surely national sovereignty differs within sectors of society. Beyond hu-
man rights, within trade and services, a similar development is shortcom-
ing. Trade in services is simply no jus cogens principle of international
law. Free trade in services is only binding upon states that are members
of covenants implying such principle upon the parties. With the exception
of inhabitants living abroad and legal persons that are incorporated in the
prescribing state, a principle of extraterritorial effect of domestic law
conflicting with third countries’ national sovereignty principle seems to
fail recognition.

In the continuation, our interest is concentrated on the reach jurisdictione
ratione territorae of the EU competition acquis. The EU’s ability to act
unilaterally received a major boost when the effect doctrine became part
of EU law as a consequence of the Court of First Instance (CFI) judgment
in the (1999) Gencor-Lonrho Case.>

4.3 Framing the Substantial Law of Trade in Shipping
Services

Though my effort here is to uncover the group of ratione personae con-
nected to the ratione territorae within which the 1986 provisions works,
we need — in short — to confront a few substantial issues that supposedly
will bring better understanding of the 1986 trade in shipping services law.
I highlight that this is a peripheral topic, not only because of its out-of-
target-focus, but also due to the announced termination of the provisions
on Liners Conferences.” Thus the substantial content of the shipping law
should not be given broad attention.

It should be observed that trade in shipping services at present is only
slightly liberalized: Line Conferences and domestic law systems still rule
many shipping trades. In the continuation, a short glimpse into the EU-
regulated Line Conferences trade will be given.”’

4.3.1 A Common Transportation Policy

Shipping belongs to the EU common transportation policy as stated in the
preamble (fifth recital) of the 1986 Maritime Regulation Statute.’®
‘Whereas in accordance with Article 61 of the Treaty, freedom to provide
services in the field of maritime transport is to be governed by the provi-
sions of the Title relating to transport’;’”® and is thus excluded from the
Draft Service Directive.”” Amendments will soon take place, since dereg-
ulation of the Liners conferences system is under consideration.®’ The EU
enjoys exclusive competency to regulate international transportation to
and from the area of a Member State and through the national territories
(See also the Constitution Article III-236(2)(a)).
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Shipping service is a trade in services issue. Hence the EC Treaty princi-
ples of freedom of trade in services do apply to the shipping industry
(The Constitution Article IT1I-144 to 150). As with the EU technical provi-
sions,” the EU provisions on free trade in services do — at least partially —
target shipping between the EU and third countries. Before analyzing the
extraterritorial issues, some information is needed on competency issues
in casu Member States legislative competency (Section A) and the Liner
Conferences Code (Section B) in the search for limitations or interpreta-
tion principles to the EU law (Section C).

4.3.2 The EU Shipping Services: Legislative Observations

Why should the EU shipping trade legislation rule in the EU-Russia
petroleum trade? Domestic regulations and the comprehensive system of
Liners Conferences place heavy restrictions on international competition
on shipping trade. From an EU perspective, limited access to freight is
counterproductive to world trade, and is thus neither in the interest of the
world trade nor in the interest of developing countries. ‘“Whereas the
Member States affirm their commitment to a freely competitive environ-
ment as being an essential feature of the dry and liquid bulk trades and
are convinced that the introduction of cargo sharing in these trades will
have a serious effect on the trading interests of all countries by substan-

tially increasing transportation costs’.

The EU declares that ‘the application of this principle [freedom to pro-
vide services in the field of maritime transport] within the Community is
also a necessary condition for effectively pursuing, in relation to develop-
ment countries, a policy aiming at safeguarding the continuing application
of commercial principles in shipping’.* Accordingly, the EU trade in
shipping services provisions is ideally applicable to all shipping compan-
ies regardless of nationality.

In practice this results from the EU Liners conferences regulations that
attribute legal subjectivity to ‘Liners Conferences’ as such. As indicated
in the continuation, the EU trade in shipping services provisions are
applicable without respect to the nationality of the conferences members
and the location of the conferences.®

The EU anticipation that free competition would serve international ship-
ping and subsequently the societies of states is not unanimously accepted.
In practice, Line Conferences and domestic trade restrictive systems still
rule many of the shipping markets. And the EU position seems somewhat
dubious. The EU admits that the United Nations Code of Conduct for
Liner Conferences® under some circumstances deserves support. ‘Where-
as the Community fully endorses Resolution No 2 ... which states that in
the interests of sound development of liner shipping services, non-
conference shipping liners should not be prevented from operating as
long as they adhere to the principle of fair competition on a commercial

basis’.

In the living fabric of life, a de-regulated shipping trade is still no reality,
which indicates that the EU only halfheartedly abandons the Liners Con-
ferences. This position seems to gain support not only among developing
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countries, but also from a ship-owner’s perspective. ‘Given the existing
excess capacity ... the carriers maintain that stability can be achieved
only by regulating the utilization of existing capacity, in order to allow
them to increase freight rate levels’.”® As indicated in the continuation,
several shipping markets are more or less thoroughly regulated.®” This
activity is ruled by the United Nations Code of Conduct for Liner Confer-

€nces.

The solution for newly independent African States was not ‘free trade in
shipping services’, but a justified access to existing Liner Conferences
and the benefit from a ‘fair’ cargo-sharing system. This claim was
acknowledged at the Third and Fourth Lomé Conventions and the 1974
United Nations Conference for Trade and Development (UNCTAD), a
code of conduct for liner conferences (UNCTAD code).”

Is the acquis on trade in Shipping Services — due to obvious extraterri-
torial effects of Russian trade in service provisions that rule out also
freights to EU ports — applicable in Russian petroleum trade? Lacking a
clear prejudicate on the EU competition law,”' the analysis is made in
light of the EU condemnation of four USA instances of lex extra terri-
toriae as contra legem. These are displayed in the Council Regulation
(EC) No 2271/96 of 22 November 1996 protecting against the effects of
the extra-territorial application of legislation adopted by a third country,
and actions based thereon or resulting therefrom (/996 The Blocking
statute).” The denounced USA provisions do at the same time illustrate
the EU comprehension of the ‘valid extraterritorial reach’ (or substantial
content of the ‘effects doctrine’) under international law. The EU law
geographic reach should separate from the reach of the predictable illegal
extraterritoriality of US domestic law (see Section 6B). The issue of
interest is whether the EU balances its own legislative trade-in-services-
power accordingly?

This line of argument relies upon the fact that ‘double standards’ fail to
be recognized. Due to the EU ambivalence to the ‘effects doctrine’,” the
exact EU position is not clear, it is in progress, i.e a de scententia ferenda
standing, which also characterizes this work.

The potential market for Russian gas and oil transportation is ‘forbidden
land’ for most western shipping services. Replacing domestic Russian
legislation with EC rules on free trade in services results in the lifting of
prohibitions floating from line-agreements, cabotage, national flag prefer-
ences, fleet subsidies, re-flagging restrictions, ownership restrictions and
more indirectly on crewing requirements, domestic technical provisions,
etc. The ‘bottom-line’ for the EU provisions is to encourage equal and
just competition, not only within the EU but also in trading with third
countries that compete for the charter-parties. The objective as stated in
the 1986 Maritime Service Regulation Article is to phase out provisions
that reserve freights for vessels flying the national flag. See /(4) that
identify intra community shipping services (litra a) with third-country
traffic (litra b), the latter of which include ‘the carriage of passengers or
goods by sea between the ports of a Member State and ports or off-shore
installations of a third country’.
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Russia is not yet a WTO member, but even if membership succeeds, the
lack of any General Agreement on Trade in Services (GATS) that relates
to shipping and any international treaty on competition law will remain
critical for a possible Russian adaptation to free trade principles. Since
Russia will remain a non-EU Member, our interest is in the EU extraterri-
torial influences upon ships sailing in international and Russian arctic
waters. The EU position is that foreign restriction — hereunder also
Russian — on the freedom to provide maritime transport services ‘may
have harmful effects on Community trades as a whole’.”* Thus the EU
considers that the international law ‘effects doctrine’ — at least to some
extent — is applicable.

Three options seem possible. Either it is a question of direct applicability
of the EU acquis, that its validity is a product of bilateral EU-Russia
arrangements, or that oil and gas contracting parties — in the charter
parties — agree upon the installation of EU shipping services provisions as
the working standard between the parties.

4.3.3 Does the EU — Russia Bilateral Agreement Exclude
Extraterritorial Effects?

The EU - in its market regulation efforts — may act within the frames of
the bilateral EU-Russia agreement.”” Does this agreement exclude the EU
from giving extraterritorial effects to its shipping services acquis? The
objective of the agreement is to ‘create the necessary conditions for the
future establishment of a free trade area between the Community and
Russia covering substantially all trade in goods between them, as well as
conditions for bringing about freedom of establishment of companies, of
cross-border trade in services and of capital movements’ (Article 1). The
cross-border supply of services is regulated in Article 38, stating that ‘For
the sectors listed in Annex 5, each Party may regulate the conditions of
cross-border supply of services into its territory. In so far as these regu-
lations are of general application they shall be administered in a reason-
able, objective and impartial manner’ (paragraph 1). This relates to the
national treatment clause under GATT Article III. As stated in Article 39
(1)(c) in fine: Each Party shall grant, inter alia, a treatment no less favor-
able than that accorded to a Party’s own vessels. Thus discrimination on
national grounds are prohibited. Article 39 obliges the Parties with regard
to maritime transport, to undertake to apply ‘the principle of unrestricted
access to the international market and traffic on a commercial basis’.
However, Liners Conferences under the United Nations Convention Code
of Conduct should be respected. In addition, non-conference lines ‘shall
be free to operate in competition with a conference as long as they adhere
to the principle of fair competition on a commercial basis’ (paragraph 1
litra a).

For the EU-Russian mutual trade, any cargo sharing provisions of bilat-
eral agreements between any Member State and the former USSR (para-
graph 2 litra a) shall be abandoned. It is also prohibited to introduce new
cargo sharing arrangements within dry and liquid bulk and liner trade
(litra b).
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Article 39 (2)(c) obliges the EU and Russia to abolish, upon entry into
force of this Agreement, all unilateral measures, administrative, technical
and other obstacles which could constitute a disguised restriction or have
discriminatory effects on the free supply of services in international mari-
time transport.

While the agreement institutes substantial barriers to the Member States
shipping trade prescription, we find no regulations jurisdictione ratione
terrae. No partnership provisions delimit possible extraterritorial effects
of the Member States legislation. Thus we are fully under the delimitation
floating from ‘general principles of international law as recognized by
civilized nations’ or ‘international custom, as evidence of a general prac-
tice accepted as law’ (The 1945 Statute of the International Court of Jus-
tice, Article 38 (1)(b) and (c)). Lacking any firm practice or recognized
principle of law, we are experiencing a situation de scententia ferenda,
which should be solved on the merits of the case. Whether extraterritor-
iality is within the limits of national jurisdiction, depends upon very basic
parameters under the concept of sovereignty. Do states enjoy all powers
that are not explicitly withdrawn? These are the residual rights. Or does
the opposite apply: states’ competency within foreign territories needs
explicit entitlement?

There is no general answer to this question. Thus we need to examine the
EU extraterritoriality practice (see Section 4-5) as recognized by the
international society of states, which speaks for it self.

4.3.4 Otherlinternational Frames to the EU Trade in Shipping
Services

The EU and its Member States are members to the 1974 United Nations
Conference for Trade and Development (UNCTAD) and the code of con-
duct for liner conferences (UNCTAD code) ™ that establish Liner Con-
ferences as an international commitment. The Council Regulation (EEC)
No 954/79 of 15 May 1979 concerning the Member States ratification of,
or their accession to, the United Nations Convention on a code of Con-
duct for liner Conferences (1979 Liner Conferences Regulation)'’ request
the EU Member States to implement UNCTAD code provisions into
national law. The common position thus allows Member States to gain
competitive access to that part of cargo liner shipping which is not cov-
ered by commitments to national shipping lines of third countries under
the United Nations Convention on a Code of Conduct for Liner Confer-
ences.

This instrument says that — whenever a liner conference is initiated — the
end destinations to the transport shall enjoy a just portion of the trade.
This provision must lead to the application by the conferences of the 40:
40: 20 sharing rule. Forty per cent of the conference cargo to the home
traders at each end of a given bilateral route and the balance (20%) to the
shipping companies of third countries that are members of the same
conference or enjoy a free agent status. According to the 1979 provisions,
all Member States enjoy equal access to Liner Conferences participation.
This means in concreto, that the national lines at each end of a given
shipping route are to have equal shares of the cargoes carried by the con-
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ference operating on that route, non-conference lines being allocated a
significant share of that trade, on the order of 20%. Thus ship-owners that
opt for a free competition agenda are also granted some space in the
shipping services community.

In quite a few instances the Liner Conferences cause disturbances to the
EU competition acquis. Decisions by the conferences often constitute
agreements, which contravene Article 85 of the EEC Treaty,78 and some-
times their practices infringe Article 82.”° Thus the Liner Conferences®
prescribe limited access, reduced capacity and minimum prizes to trans-
portation markets. The shipping companies® shall comply with the obli-
gations of Member States under the /1979 Liner Conferences Regulation.
In short, this provision secures that Member States preserve equal and
non-discriminatory access to Member States shipping within that part of
cargo liner agreements not covered by commitments to national shipping
lines of third countries.

Not only should the EU trade in shipping services acquis be read within
the framework of Liners Conferences Code, it also purports interpretative
understanding to the EU shipping aquis:

The link between the adoption of Regulation (EEC) No 4056/86
and possible ratification or accession to the Unctad Code of Con-
duct is made quite clear in the third recital to Council Regulation
(EEC) No 954/79 of 15 May 1979 concerning the ratification by
Member States of, or their accession to, the United Nations Con-
vention on a Code of Conduct for Liner Conferences and the third
recital to Regulation (EEC) No 4056/86. In the Commission’s
view the Code is an important factor to be borne in mind in inter-
preting the concept of an exempted liner conference under Com-
munity law.®

4.3.5 The EU Member States Domestic Shipping Regulations

Whether the EU is stripped of some of its international power due to non-
transferred Member States competency, is considered in this section. Do
Member States enjoy any power under the EU shipping trade regulations?

Shipping service is part of the transportation provisions,”” which means
that the arena is under the ‘common transport policy’. According to the
2004 Constitutional Convention Article 14, transportation belongs to the
area of shared competencies, which indicates that the EU transportation
acquis is lex superior to Member States legislation. As most areas of
shipping trade are expressly handed over to the EU, the domestic pre-
scription arena is limited to the delegated power. As indicated in the 2004
Constitution Article I1I-237, Member States enjoy no prescriptive rights
in lacunae, but are fully dependent upon a possible EU delegation. Thus
Member States law regulations are more or less ruled out.

Obviously, Member States occasionally ignore the EU supremacy. Bel-
gium breached the freight sharing agreements under Liner Conference
agreement as implemented by EU in 1979.%* Contradictory to EU law,
Spain has repeatedly banned cabotage in its territory. At present most
Member States seem to have phased out domestic provisions.
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From a competition perspective, Member States’ unilateral regulations
are — contradictory to the private arrangement of Liner Conferences — a
non-problem. The Commission announced in October 2004 the abandon-
ment of shipping trade restrictions, which supposedly will gain support in
the newly elected collegium (in function 2005).*¢

4.4 The Extraterritorial Reach of EU Shipping Provisions (1)
— The EU position

The main goal in this section is to indicate whether the EU shipping
acquis restricts it self to areas of the EU Member states only. My hypo-
thesis is that the EU prescribes its solutions to areas far beyond the terri-
tories of its Member States.

4.4.1 A Starting Point: Unrestricted Extraterritorial Application

1. Under the Commission Decision 94/980/EC of 19 October 1994
relating to a proceeding pursuant to Article 85 of the EC Treaty
(The Trans-Atlantic Agreement — TAA) the provision’s geographic
reach is defined as follows. ‘The TAA ... covers eastbound and
westbound shipping routes between (i) on the one hand, ports in
Europe situated in latitudes from Bayonne, France, to the North
Cape, Norway (except non-Baltic ports in Russia ... and (ii) on the
other hand, ports in the 48 contiguous States of the United States
and the District of Columbia and points in the United States via the
said ports’.*” The Northern Sea Route to Russian Arctic ports is
unlike the Baltic ports, not included. Neither Canada, Norway,
Russia nor the USA are within EU territory, but are none the less
included in the provisions of this Commission Decision.

2. The extraterritoriality of the EU law is supplemented by excessive
Jjurisdictione ratione personae. Non-EU incorporated shipping
companies — such as Chinese, Japanese, Korean, Mexican and
those from the US are under the influence of this EU decision.*®
Thus, for instance, the EU directs a Japanese shipping company
sailing between St.Petersburg and Boston. The EU position is well
stated in the preamble of the Council Regulation (EC) No 3051/95
of 8 December 1995 on the safety management of roll-on/roll-off
passenger ferries (ro-ro ferries):

Whereas the safety of ships is the primary responsibility of
flag States; whereas Member States can ensure compliance
with adequate safety management rules by ferries flying
their flag and companies operating them; whereas the only
way to ensure the safety of all ro-ro ferries, irrespective of
their flag, operating or wishing to operate on a regular ser-
vice from their ports is for the Member States to require ef-
fective compliance with safety rules as a condition for oper-
ating on a regular service from their ports (15" recital)

Thus no foreign company will be licensed to embark from an EU
port without living up to the EU safety rules. Clearly the EU deems
vessels flying foreign flags that operate on a regular service from
their ports, under the auspices of the EU competition laws.
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3. The Commission Decision 94/980/EC does address foreign com-
panies and private persons — both beneficiaries and restrained. It is
stated that the ‘undertakings to which this Decision is addressed’
are required to refrain from any agreement or concerted practice in
relation to ‘price-fixing and capacity [reduction]’ (Article 1 cf.
Article 4). This obligation relates to beneficiaries, many of which
are citizens of other states, or incorporated in countries outside the
EU.

The undertakings to which this Decision is addressed are
hereby required, within a period of two months of the date of
notification of this Decision, to inform customers with whom
they have concluded service contracts and other contractual
relations in the context of the TAA that such customers are
entitled, if they so wish, to renegotiate the terms of those
contracts or to terminate them forthwith (Article 5).

We here experience that the EU annuls contracts that are concluded
between foreigners abroad provided that the shipper in question
embarks on a regular basis, from one of the ports of the EU. This is
not a single illustration, as several Liners Conferences do address
instances or persons having extraterritorial ties.

Extraterritorial application is common knowledge also outside of
the competition law! See for instance the Council Regulation (EC)
No 3051/95 of 8 December 1995 on the safety management of roll-
on/roll-off passenger ferries (ro-ro ferries) Article 3. ‘The Regula-
tion shall apply to all companies operating at least one ro-ro ferry
to or from a port of a Member State of the Community on a regular
service regardless of its flag’. Likewise, the solution under the EU
Council Directive 1999/35/EC of 29" April 1999 (ferries surveil-
lance provisions) addresses the same RO-RO ferries ‘regardless of
its flag’ (Article 3). Here a rather inventive concept of ‘hosting
state’ (article 4 and 5) is introduced, and foreign flag states are
under the scrutiny of EU hosting states, ‘whether the requirements
of this directive is fulfilled’.

The geographic application is directed by the concept of ‘the sea’
as defined in the Council Directive 98/18/EC of 17" March 1998,
Article 4 on safety rules and standards for passenger ships. As indi-
cated in paragraph 1 in this section, areas beyond the ‘EU waters’
are included.

4.4.2 A Hostile Reaction? A Norwegian View Regarding the EU
Position

Due to the Norwegian membership in the European Economic Area
(EEA) agreement, all inner-market provisions should, according to the
EEA Agreement Articles 102-104 procedures, be incorporated into dom-
estic Norwegian Law. Norway is accordingly obliged to closely examine
the EU legal position.

Nevertheless, Norway is obliged — if the EEA committee so decides — to
incorporate the EU provisions ‘lock, stock and barrel’,* Norway is occa-
sionally reluctant to fully follow the EU position on extraterritoriality. In
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this paragraph I will present the Norwegian reaction to the EU Council
Directive 1999/35/EC of 29" April 1999 (see section A).

The incorporation of the Directive 1999/35/EC resulted in an amendment
of the Norwegian Merchant Shipping Act of 24 June 1994 § 486a, related
to maritime incidents with RO-RO ferries and express passengers boats.
While the text of the EU Council Directive 1999/35/EC reads: ‘This
directive relates to all RO-RO ferries ... touring to and from a Member
State port, irrespective of which flag it is flying’, the Norwegian pro-
vision reads as follows: ‘This provision relates to RO-RO ferries ...
registered in an EEA state and touring to and from an EEA port’. As
verified, these two prescriptions are far from identical. Norway refrains
from implying domestic law against a ship that is flying a foreign (non-
EEA) flag, a qualification that is not part of the EU acquis.

The Norwegian view towards the EU position is justified in the following
way: The EU provisions on coastal states’ competency to cause an in-
quiry to be held on marine casualties, reaches far beyond what is entitled
in international law.” Since we — within the framework of the EEA
agreement — are forced to abandon the ancient international law principle
of flag state jurisdiction, Norway decided not to introduce the EU ‘host
state’ principle to ships from countries outside of the EEA. The Norwe-
gian position is thus that the national power over a ship flying a foreign
flag thus requires a bilateral agreement like the EEA agreement. Conse-
quently, ships flying the Canadian, Japanese Liberian, Russian, Panaman-
ian etc. flag are in Norway — as opposed to the EU — excluded from
coastal state jurisdiction when in Norwegian waters.

Norway claims that her position is according to the 1982 UNCLOS
Article 2 and the International Maritime Organization (IMO) Code for the
Investigation of Marine Casualties and Incidents. Accordingly, the Nor-
wegian position is that the identical EU provisions are contradictory to
international law.

4.5 The Extraterritorial Reach of EU Shipping Provisions (2)
Liners Conferences

The reach of domestic law beyond its borders is ultimately a sovereignty
principle question: Does customary law or general principles of interna-
tional law designate national states to imply legislative rights and obliga-
tions ratione territorae beyond its borders? If yes, the question is whether
the state in action — in casu the EU — actually has taken advantage of such
an excessive competency. The focus is then switched from international
to domestic law.

The main objective of this section is to investigate the geographic reach
of the EU competition law with a special emphasis on trade in shipping
services. I anticipate a positive outcome of the international law discus-
sion on whether states may prescribe conditions of economic life outside
its own territory.

The EU has challenged several instances of limited shipping competition
as implemented by Liners Conferences.”’ Among these are the Trans-
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Atlantic Agreement (TAA) of 31 August 1992, Associated Central West
Africa Lines (Cewal), Continent West Africa Conference (Cowac),
United Kingdom West Africa Lines Joint Service (Ukwal) and Mediter-
ranean West Africa Conference (Mewac). We also find some rather loose
arrangements, for instance the Association of Independent West African
Shipping Interests (Aiwasi), that are informal associations representing
independent shipping interests in the EU. Since none of these regulate the
EU-Russian tank and LNG shipping market, I do not include details here.

This paragraph scrutinizes the extraterritoriality of the EU decisions
related to these competition-limiting agreements.

4.5.1 Introduction to the Trans-Atlantic Agreement (TAA) of 31
August 1992

At present the EU has a tolerance for private market regulations within
the frames of the EC Treaty Articles 81 and 82. Several agreements
mentioned above are acknowledged and found legitimate according to the
EU competition rules. The EU has scrutinized the TAA®? and Cewal,
Cowac and Ukwal agreements.”” T will use the Trans-Atlantic Agreement
as an example here.

1. Jurisdictione ratione materiae are Line Conferences ship-owners
private regulations of trade. In some instances Line Conferences
negotiate prices, limiting capacity etc. with the non-conference
companies (outsiders).

Conferences are binding neither on states nor on non-member ship-
owners. In some instances, states consider Line Conferences valid
despite their restrictions to competition,” which in practice result
in state force behind the regulations.”

The free competition shipping trade market is what remains be-
yond Line Conferences and domestic law arrangements that are
unilaterally applied. The following should be observed:

The purpose of the Capacity Management Programme (CMP)
under Liners Conference is to limit the supply of transport on the
market without reducing the real available capacity of ship-owners.
All the parties to the Line Conference are obliged to participate in
the programme. Thus, ship-owners have agreed not to utilize a sub-
stantial part of their available capacity.”

The Line Conference provides that its members may discuss and
unanimously agree to subjects relating to the specific market regu-
lated by the conference, such as prices, conditions and capacity of
carriage.”” The chief aim of these agreements is to achieve stability
in the trade. Basic issues are the fixation of tariff rates and service
contracts that all parties are obliged to follow. If one party consid-
ers lowering the rate, the secretariat must be notified quite a few
days in advance, which informs the other members.”® A ‘Rate
Committee’ monitors the application of the objectives of the agree-
ment concerning the tariffs.

Service contracts concluded by the members of a Liners Confer-
ence must conform to certain rules. One is that no contracts may
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last longer than one year; all contracts must terminate on or before
31 December of the relevant year. Another is that no contracts may
be signed for annual volumes less than some specified number of
containers.

Important is also the financial guarantee saying that each party
must take a deposit of a relatively high amount of money, used as a
guarantee for potential fines. The Line Conference Secretariat or
another neutral body should monitor the parties’ compliance to the
agreement. The Secretariat may impose heavy fines if necessary in
the event of non-compliance with the provisions of the Liners
Conference.

The basic provision ratione personae is Article 3 of Regulation No
4056/86 which provides that ‘agreements, decisions and concerted
practices of all or part of the members of one or more liner con-
ferences’ are under the auspices of the EU. The addressee of the
provision is the member of the conferences, not the conference as
such. Since lots of foreign shipping companies are members of the
TAA,” these entities incorporated abroad are under the auspices of
the EU shipping acquis.

The EU Commission Practice (1) — the EC Treaty Article 81 basis

Liners Conferences may suffer difficulties in relation to Article 81
(1) of the EC Treaty. The object and effect of such agreements is to
share markets and limit the supply of services, within the meaning
of Article 81 (1) (b) and (c), by regulating access to the port ac-
cording to whether or not a shipping company is a member of a
particular conference. Article 81 may affect arrangements on slot
and space charters, on equipment exchange, price agreements on
port activities (as referred to in the ECJ case in note 27 above),
price agreements on maritime transport and capacity non-
utilization agreements for maritime transport. Even price fixation
indirectly connected to shipping arrangements is regulated, for in-
stance price agreements on inland transport.

An effect on trade between Member States may result from the
price agreements within the Liners Conference. Whether it is in-
direct does not exclude Article 81(1) from coming into effect. If
the Line Conference covers all the shipping services in a geograph-
ic area and the conditions of competition for those services are rea-
sonably homogeneous, then the services concerned should be
considered as a market within the meaning of Article 81 of the EC
Treaty.

A price-fixing agreement respecting maritime transport is covered
by Article 81 (1) (a). Liner shipping companies are like free agents,
undertakings within the meaning of Article 81 (1) of the Treaty.
The conference membership does not bring immunity to the mem-
bers. In particular, they allow the members of the conferences to
restrict competition between themselves with regard to tariffs,
freight rates and general transport conditions. One question is how-
ever whether the restrictive practices of the conferences must be
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capable of affecting trade between Member States or that a signi-
ficant potential effect on intra-Community trade is required to fall
within the scope of Article 81.'” According to the text, the poten-
tial intra-community effect is sufficient: ‘may affect trade between
Member States’. It is sufficient that the antagonistic agreement,
decision or practice ‘have as their ...effect the prevention, restric-
tion or distortion of competition within the internal market’.'"

Here the ‘effects doctrine’ is codified.

Transport rates fixed by Liners Conferences can account for a sub-
stantial part of the final price of goods transported by members of
the agreement. A change in the price charged for the transport of
an article being exported from a Member State may affect the com-
petitiveness of that article in its destination market, and thus urge
exporters to look for new departure ports in other EU Member
States. Similarly, a change in the price that is charged for the trans-
port of an imported article might affect the competitiveness of that
article compared to competing goods originating in other Member
States. Consequently, the fixing of prices for the transport of goods
is enough in itself to affect the competitiveness of goods that are to
be exported or imported.'”

Liners Conferences that contradict Article 81 may still continue to
exist due to the deviation clause of Article 81(3). Regardless of that
the EU may decide not to prohibit the agreement but instead
propose that Conferences ‘continue to be protected from Commis-
sion fines by the notification, in accordance with Regulation (EEC)
No 4056/86, but otherwise continue their activities pursuant to the
agreement at their own risk’. When this is the case, the EU is ‘free
to reconsider its position in the light of the circumstances at the

relevant time’.'”

2. The question at stake is whether the location of Liners Conferences
— the main office, headquarter or place of decision-making — is
important in relation to Article 81.

As indicated below, the extraterritorial implications of shipping
trade is built into the EU competition law. At first glance the
acquis commonautaire seems to limit its reach to the EU territor-
ies: ‘“The Treaty establishing the Constitution shall apply to the
European territories for whose external relations a Member State is
responsible’.'” Thus — as part of the constitution — the competition
laws should not exceed the frames of the constitution. As the new
constitution is said to terminate neither secondary law nor case law
developed by the ECJ,'” territoriality issues should be understood
as developed by secondary law and interpreted by the court. The
constitutional treaty does not make any change to this.

As indicated earlier in this Section EU competition law in its reach,
relates to restrictive practices that ‘may affect trade between Mem-
ber States’. It is sufficient that the antagonistic agreements, deci-
sions or practices ‘have as their ...effect the prevention, restriction
or distortion of competition within the internal market’.'” The
effects should be at least visible, perhaps significant.'”’
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While the effects — that involved the passive part, the consumers —
are manifest within the EU, there is no similar claim in relation to
the location of the active part, the offender. Does the competition
law result from the principle of universality, an unlimited legisla-
tive competency jurisdiction ratione terrae? The answer textually
and contextually spoken, is that competition acquis fails to limit
the EU competency in a geographical sense. Thus, as far as it is
internationally feasible, the EU may support a rather aggressive
‘effects theory’. Consequently, EU may use its discretionary power
according to the 1986 Maritime shipping regulation Article 7 to
catch a rather extensive group of foreigners.

One more thing should be said before opening the box of practical
adaptation. What kind of activity triggers the Article 81? The no-
tions used are ‘all agreements... decisions... and concerted prac-
tice’. Clearly, no text hinders competition agencies from the appli-
cation of Article 81 to transactions that take place outside the EU.

This being the case, the remaining puzzle is to figure out whether
agencies are restrained from fully take advantage of the competen-
cies (See this Section, paragraph 4.5.3 — 4.5.4)

4.5.3 The EU Commission Practice (2) — the EC Treaty Article 82

As a starting point, EC Treaty Article 82 prohibits as incompatible with
the common market any abuse by one or more undertakings of a domi-
nant position within the common market, or in a substantial part of it,
insofar as such abuse may affect trade between Member States. The
applicability of Article 82 to shipping conferences is made clear by the
Council Regulation (EEC) No 4056/86 of 22 December 1986, laying
down detailed rules for the application of Articles 85 and 86 (now 81 and
82) of the Treaty to maritime transport.'” Article 8 deals with the abuse
of a dominant position by shipping conferences, which in fact is con-
firmed by the European Court of First Instance.'” This includes agree-
ments between economically independent entities that enable economic
links producing a joint dominant position to the disadvantage of other
operators on the same market.

The fact that Liner Conferences activities are an authorized exemption en
bloc does not prevent the application of Article 82 to the activities of the
conference.''’ First of all, it obviously may be debated whether agree-
ments really are ‘conferences’. Often price agreements seek to disguise as
a conference what is really an agreement with outsiders, independent
shippers that wish to maintain price flexibility. Such agreements do not
benefit from the block exemption granted to conventional conferences.

Secondly the Liners Conferences should be judged by their practice. Like
individuals these entities may, as undertakings within the meaning of
Article 82, happen to abuse their joint dominant position.'"

In some instances transportation is a task of economic interest to the soci-
ety at large, and the use of competition rules would ruin the important
public task. Commodities are needed in a specific place and no one will
offer transportation at a compatible price. This fact does not ruin the use
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of competition rules. According to article 82(2) ‘Undertakings entrusted
with the operation of services of general economic interest... shall be
subject to the rules ... on competition, in so far as the application of such
rules does not obstruct the performance, in law or in fact, of the particular
tasks assigned to them’. Since exceptions to the main rules are interpreted
strictly, or said otherwise, that the main rules are interpreted in their most
extensive meaning, few services seem to escape ordinary market laws. In
one instance of air transportation service, the ECJ verified that Article
82(2) only applies if the undertaking has actually been entrusted by an act
or statute of the public authority with a task of general economic inter-
est.'"? The preconditions are cumulative, there should be an act and the
assignment must include contribution to the common interest. In a later
case, the ECJ held that the operation of air routes that are not commer-
cially viable constitutes such a service.'"* Thus, keeping up shipping lines
to outposts with little density would qualify for the Article 82(2) excep-
tion. Since this seems inapplicable to the Russian trade in oil and gas, we
do not need to pursue this track any further.

Just for curiousity, a case slightly connected with shipping trade: The
ECJ states that ‘it does not appear ... that dock work is of general
economic interest exhibiting special characteristics as compared with the
general economic interest of other economic activities or, even if it were,
that the application of the rules of the Treaty, in particular those relating
to competition and freedom of movement, would be such as to obstruct

the performance of such tasks’.'"*

4.5.4 The EU Commission Practice (3) — the Liners Conferences

The EU found that Cewal, Cowac, Ukwal and TAA conferences estab-
lished fixed prices for maritime transport that limited the need for capa-
city. Conferences also hindered members from operating as an inde-
pendent company in the activity of the other conferences. Thus, Liner
Conferences constituted illegal agreements between undertakings within
the meaning of Article 81 (earlier 85) of the EEC Treaty.'"”

A vital question is whether the Commission decisions are binding upon
the Liner Conferences without respect to the location of its member’s
incorporation, citizenship or habitation? In that case, the EU shipping
trade legislation has extraterritorial effects.

Among the members of the TAA are shipowners incorporated in the non-
EU Member States of Korea, Mexico, Switzerland and the USA. The
other three conferences include members from Angola, Benin, Gabon,
Cameroon, Cote-d'Tvoire, Ghana, Nigeria, Norway, Senegal, Togo and
Zaire. Are foreign shipowners exempt from a possible EU criticism?

Investigating this issue, we should consider the prerequisites of the com-
petition concerns within the EU. What kind of EU-internal implication is
required to initiate the EU shipping competition law? Before going into
greater detail we need a short introduction to the main points of compe-
tition law.
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Similar to the Article 81 discussion, the issue of interest is here whether
the location of Liners Conferences is relevant for the application of that
provision. As regards the active subject — the offender — it should be
stated that his dominant position ‘may affect trade between Member
States’. It is sufficient that the position held have a possibility for nega-
tive implications on the trade.

As with the Article 81 discussion, the effects are manifest within the EU,
but with no matching claim in relation to the location of the active part,
the offender. Thus we experience also here an unlimited competency
Jjurisdiction ratione terrae, a discretionary power that the Council may
use according to the 1986 Maritime shipping regulation Article 7.

The Article 82 triggers by the presence of a dominant position. Whether it
is caused by unfair purchase or selling prices or competition, production
quotas, market limitations, market discrimination or other dominating
draws, is of minor interest as the list mentioned is only illustrative.

Thus the remaining puzzle is to figure out whether agencies do fully take
advantage of the competencies (See this Section, paragraph 4.5.7).

4.5.5 The EU Commission Practice (3) — the Regulation (EEC)
No 4056/86'"°

Article 3 of Regulation (EEC) No 4056/86 grants block exemption to the
agreements of members of one or more ‘Liner Conferences’ having as
their objective the fixing of rates and conditions of carriage and one or
more of the objectives listed at points (a) to (e) of that provision. Article 1
(3) (b) of the Regulation defines a liner conference as ‘a group of two or
more vessel-operating carriers which provides international liner services
for the carriage of cargo on a particular route or routes within specified
geographical limits and which has an agreement or arrangement, what-
ever its nature, within the framework of which they operate on uniform or
common freight rates and any other agreed conditions with respect to the
provision of liner services’ The block exemption suspends all competi-
tion provisions under Article 81.

The agreements in question between the members of the conferences do
not constitute technical agreements within the meaning of Article 2 of
Regulation (EEC) No 4056/86, as they are aimed solely at commercial
objectives and are therefore captured by Article 81(1) of the Treaty.
Liners Conferences are as a starting point under the derogation regime of
Article 3 of Regulation (EEC) No 4056/86. However, not all price agree-
ments do meet the exemption criteria for conferences set out in Article 3.
It should be stressed that the qualification criteria are that the agreement
objective is the fixation of common or uniform prices between confer-
ences. Agreements that are between conference and non-conference lines
that aim at limiting the competition of the latter fall outside the scope of
the exemption provided for by Article 3. Since jurisdiction ratione terrae
is the scope here, I do not go into further detail.
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4.5.6 The EU Commission Practice (4) — Extraterritorial
Implications

As indicated earlier (Section 4.5.3), it is sufficient that the position,
agreement, decision or practice of ‘EU competition law in its reach,
relates to restrictive practices that “may affect trade between Member
States™. As indicated the offender is under no limitation jurisdiction
ratione terrae.

The remaining puzzle is thus to figure out whether agencies are restrained
from fully taking advantage of the competencies mainly because the
frames of international law are not considered. In Section 4.6 I examine
the ECJ understanding of the limitations to competition law in general. In
Section 4.7 the EU comprehension of American prescribed territoriality is
scrutinized. Since double standards are out of the question, the EU
provisions should face similar blocking solutions.

Coming to the conclusion, we find that competition acquis not only fails
to limit the EU competency in a geographical sense, it explicitly
addresses foreigners in non-EU territories. Thus, as far as it is internation-
ally feasible, the EU supports a rather aggressive ‘effects doctrine’. Con-
sequently, the EU discretionary power under the /1986 Maritime shipping
regulation Article 7 applies to a rather extensive group of foreigners.

4.6 Effects Doctrine — as Illustrated by Case Law

Does the European Court of Justice acknowledge that EU competition
laws generate extraterritorial effects? Since no prejudicate exists as to
whether the ‘effects doctrine’ finds its place under trade in services, a
careful examination of EU competition law in general is needed.

Both codified and case law illustrate the fact that the EU Treaties do not
prevent the application of EU law outside of EU-territory. The purpose of
this section is to illustrate the EU self-image of its extraterritorial compe-
tency. EU law is only indirectly related to international law."” EU law
has several provisions that deal with extraterritorial application.'”® One
provision is EC Treaty Article 49(2), which states that services provisions
may be extended to ‘nationals of a third country who provide services
and who are established within the Community’.""” In the same respect,
Article 60(2) entitles Member States, ‘for serious political reasons and on
grounds of urgency, [to] take unilateral measures against a third country

with regard to capital movements and payments’.'*’

The extraterritorial application of EU law is, however, not limited to in-
stances explicitly mentioned. Extended effects may also follow from an
implicit reading of EU law. This is clearly the case under competition
law, exemplified in particular'*’ by the Dyestuff case'”* and Euro-
emballage case.' 1 will first look at the oldest case related to EC Treaty
Article 81(1) — the Dyestuff case, where jurisdiction was upheld over
concerted trade practices:

The applicant, whose registered office is outside the Community,
argues that the Commission is not empowered to impose fines on it
by reason merely of the effects produced in the Common Market
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by actions which it is alleged to have taken outside the Commun-
ity.
Since a concerted practice is involved, it is first necessary to ascer-

tain whether the conduct of the applicant has had effects within the
Common Market.'**

The applicant objects that this conduct is to be imputed to its sub-
sidiaries and not to itself. The fact that a subsidiary has separate
legal personality is not sufficient to exclude the possibility of im-
puting its conduct to the parent company.'*

In effect the Telex messages relating to the 1964 increase, which
the applicant sent to its subsidiaries in the Common Market, gave
the addressees orders as to the prices which they were to charge
and the other conditions of sale which they were to apply in deal-
ing with their customers.

In the absence of evidence to the contrary, it must be assumed that
on the occasion of the increases of 1965 and 1967 the applicant
acted in a similar fashion in its relations with its subsidiaries estab-
lished in the Common Market.

In these circumstances the formal separation between these com-
panies, resulting from their separate legal personality, cannot out-
weigh the unity of their conduct on the market for the purposes of
applying the rules on competition.

It was in fact the applicant undertaking which brought the concert-
ed practice into being within the Common Market.

The submission as to lack of jurisdiction raised by the applicant
must therefore be declared to be unfounded. '*°

Since the parent company, Imperial Chemical Industries Ltd. (ICI), was
incorporated in London (which in 1969 was outside the EEC), EC com-
petition law was given direct extraterritorial application. As this case
shows, the fines could easily have been addressed to the domestic subsid-
iaries regardless of the parent company’s location. One important aspect
of the Court’s conclusion was its indifference to the composition of the
‘concerted practice’. The Court’s conclusion applied to any concerted
practice, whether conducted by a single company composed of multiple
subsidiaries or by different entities operated by separate legal persons.

The latter case relates to Continental Can Inc., a company that was in-
corporated in New York. The issue for adjudication was whether a take-
over bid submitted by Continental Can was contrary to EC Treaty Article
82 (abuse of dominant position):

The applicants argue that according to the general principles of
international law, Continental, as an enterprise with its registered
office outside the Common Market, is neither within the adminis-
trative competence of the Commission nor under the jurisdiction of
the Court of Justice. The Commission, it is argued, therefore has
no competence to promulgate the contested decision with regard to
Continental and to direct to it the instruction contained in Article 2
of that decision. Moreover, the illegal behaviour against which the
Commission was proceeding, should not be directly attributed to
Continental, but to Europemballage.
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The applicants cannot dispute that Europemballage, founded on 20
February 1970, is a subsidiary of Continental. The circumstance
that this subsidiary company has its own legal personality does not
suffice to exclude the possibility that its conduct might be attribut-
ed to the parent company. This is true in those cases particularly
where the subsidiary company does not determine its market
behaviour autonomously, but in essentials follows directives of the
parent company.

It is certain that Continental caused Europemballage to make a
take-over bid to the shareholders of TDV in the Netherlands and
made the necessary means available for this. On 8 April 1970
Europemballage took up the shares and debentures in TDV offered
up to that point. Thus this transaction, on the basis of which the
Commission made the contested decision, is to be attributed not
only to Europemballage, but also and first and foremost to Contin-
ental. Community law is applicable to such an acquisition, which
influences market conditions within the Community. The circum-
stance that Continental does not have its registered office within
the territory of one of the Member States is not sufficient to ex-
clude it from the application of Community law.

The plea of lack of competence must therefore be dismissed."?’

Again, EU competition law produced extraterritorial effects. The fact that
Continental was fully incorporated outside of the EU was no obstacle to
the application of EU law. Compared to the US position, which opts for
an explicit congressional decision on the issue of legal extraterritoriality,
the EU international law doctrine is expansive, non-reciprocal, and case
law developed.

Professor R.Y. Jennings, who consulted for International Chemical In-
dustries (ICI) Inc., expressed concern over whether EEC practice was in
accordance with international law. ‘The contemporary practice of States
is vigorously opposed to ...the extraterritorial enforcement of anti-trust
laws is not something which can be applied in one direction only’."*®
However, the international law argument had little influence on the ECJ.
The lack of reciprocal application did not ruin the validity of domestic
law. One way of interpreting the Court’s position is that the EU, as a
sovereign entity, may prescribe the geographical application of its own
law as far and as long as international law does not explicitly bar it from
doing so.'”

The 1988 Ahlstrom case was related to concerted practices between
undertakings established in non-member countries that affected selling
prices to purchasers established in the Community."*® The foreign sellers
claimed that the Commission, by imposing fines on them, has infringed
the home countries’ sovereignty and thus breached the principle of
international comity. "’

Even more extensive use of the EU competition acquis is illustrated by
the Gencor Case. Here Gencor Ltd., a company incorporated under South
African law, established in Johannesburg, was by its purchase of an
English company, Lonrho Plc (‘Lonrho’), creating a lawbreaking domi-
nant position (EC Regulation No 4064/89). The company applied for the
annulment of Commission Decision 97/26/EC of 24 April 1996, declar-
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ing a concentration to be incompatible with the common market and the
functioning of the EEA Agreement.'*

It was stated that the Regulation No 4064/89 ‘does not require, in order
for a concentration to be regarded as having a Community dimension
and, accordingly, for it to fall within the scope of that Regulation, that the
undertakings in question must be established within the Community or
that the production activities covered by the concentration must be car-
ried out in Community territory’. The application of this regulation ‘is
justified under public international law when it is foreseeable that a pro-
posed concentration between undertakings established outside the Com-
munity will have an immediate and substantial effect within the Com-
munity’."?
as regards the consistency of that approach with public interna-
tional law, the German Government states that both the conflict
rule contained in the Regulation and its application in the present
case fulfil the criteria arising from the ‘effects doctrine’, otherwise
known as the principle of objective territoriality. The achievement
by each of the two undertakings involved in the concentration of a
turnover within the Community of at least ECU 250 million con-
stitutes a sufficient connecting factor. Furthermore, the facts re-
ferred to by the Commission in its analysis of the impact of the
concentration on the EEA confirm that the extraterritorial applica-
tion of the Regulation is consistent with international law.'*

Thus the ‘effects doctrine’ is no remote desire but a firm characteristic to
the EU law position."””” The EU Commission Competition Directorate
draws similar conclusion during the latest years. Here it is sufficient to
mention the merger between foreign companies like Boeing/McDonald
Douglas,”®  Exxon/Mobile,”*”  General Electric/Honeywell'®  and
AT&T." The EU jurisdiction to the concentration were in all cases
acknowledged by the involved companies.

With this background setting, my focus in Section 4.7 is the ‘zero double
standards principle’ as scrutinized through the EU ‘blocking statutes’
related to the USA embargo legislation. Section 4.8 is a round up on the
consequences of the EU position on the extraterritorial reach of the USA
embargo provisions related to the EU — Russia effects of shipping ser-
vices codification.

4.7 Extraterritorial Reach the American Way — as Seen
through ‘EU Goggles’

A view of common understanding seems to be that the USA-EU dis-
agreement on WTO matters is rooted in differences regarding domicile
law extraterritorial reach.'*® Perhaps as this study will uncover, a differ-
ence in view to the ‘effects doctrine’ is not that great? The answer to this
question is found by comparing the shipping trade provisions of 1986
with the 1996 Blocking statute.'"'

As stated, international law denounces ‘double standards’. All subjects of
the international societies of states face equal rights and duties. The EU
cannot sustain positions that are not allowed others. In casu, the EU
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cannot on one hand characterize the USA statutes as illegal and on the
other simultaneously follow identical legal provisions jurisdictione
ratione territorae.

The purpose of this section is to portray the EU position to the USA
extraterritorial regulations that are said to violate and impede interna-
tional law. The issue at stake is how far the 1996 EU non-compliance
order to EU subjects in relation to the US provisions, do reach.'* Since 1
am not debating what jurists have characterized as a most questionable
example of USA imperialistic behavior in international jurisdictional
conflicts,' it is not my purpose to scrutinize the US system of extra-
territoriality.'** Indirectly one could perhaps say that an EU practice
similar to the US depicts the 1996 Blocking Statute as nothing but
window dressing.

4.7.1 Presenting the Cases

Four instances of foreign law are said to violate international law in rela-
tion to its extra-territorial application. All four originate in the USA."*
EU predicts that the listed instances of US acts or regulations are contra-
dictory to international law. Thus the legal consequences of these provi-
sions are ‘null and void’ vis-a-vis EU subjects:

No person referred to in Article 11 shall comply, whether directly
or through a subsidiary or other intermediary person, actively or by
deliberate omission, with any requirement or prohibition, including
requests of foreign courts, based on or resulting, directly or indi-
rectly, from the laws specified in the Annex or from actions based
thereon or resulting therefrom (1996 The Blocking statute Article
5 — italics added)

The non-compliance order does also relate to US justification or public
decisions:

No judgment of a court or tribunal and no decision of an adminis-
trative authority located outside the Community giving effect,
directly or indirectly, to the laws specified in the Annex or to ac-
tions based thereon or resulting there from, shall be recognized or
be enforceable in any manner (Article 4)

In all cases referred to in the Annex to the 1996 The Blocking statute,'*’
the EU subjects affected should engage in international trade or the
movement of capital and related commercial activities between the Com-
munity and third countries. The group of persons affected according to
EU interpretation, are EU legal subjects defined as:

1. any natural person being a resident in the Community and a national
of a Member State,

2. any legal person incorporated within the Community,

3. any natural or legal person of the Member States established outside
the Community or shipping companies established outside the Com-
munity and controlled by nationals of a Member State, if their vessels
are registered in that Member State in accordance with its legislation

4. any other natural person being a resident in the Community, unless
that person is in the country of which he is a national,
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5. any other natural person within the Community, including its territor-
ial waters and air space and in any aircraft or on any vessel under the
jurisdiction or control of a Member State, acting in a professional
capacity (1996 regulation Article 11 and 1986 regulation Article 1

).

As indicated, this listing includes natural and juridical persons. It covers
persons that are residents, incorporated, or present within the EU. Being a
resident in the EU means being legally established in the EU for a period
of at least six months within the 12-month period immediately prior to
the date on which, under this Regulation, an obligation arises or a right is
exercised.'"’

4.7.2 1992 and 1996 USA Democracy Acts Related to Cuba'*

In relation to the USA Cuban Democracy acts of 1992 and 1996 respec-
tively it is stated that all foreigners — hereunder also EU companies and
natives — should comply with the USA economic and financial embargo
of Cuba. A breach is considered an offence if EU subjects do export to
the USA any goods or services of Cuban origin or containing materials or
goods originating in Cuba either directly or through third countries. Since
no modifications occur, this also incorporates merchandise having a
rather small portion of Cuban origin in it. A breach is clear if merchan-
dise has been located in or transported from or through Cuba to end up in
the USA. Sugar originating in Cuba that is being re-exported to the USA
without notification by the competent national authority of the exporter or
importing into the USA sugar products without assurance that those pro-
ducts are not products of Cuba, is particularly mentioned. EU subjects do
also breach US provisions if abusing the ‘freezing [of] Cuban assets’, and
if ‘going into financial dealings with Cuba’.

The EU proposes that the prohibition to the loading or unloading of such
freight from a vessel in any place in the USA or to enter an USA port
with such contrabands on board contradicts international law. This is also
the position of many jurists.'*

The USA further refuses to import any goods or services originating in
Cuba or to import into Cuba goods or services originating in the USA.
The US provisions do also impede financial dealings involving Cuba,
hereunder trafficking, which is the notion of ‘use, sale, transfer, control,
management and other activities to the benefit of a person’.

The EU lists damages that apparently are contradictory to international
law, as follows: ‘Legal proceedings in the USA, based upon liability al-
ready accruing, against EU citizens or companies involved in trafficking,
leading to judgements/decisions to pay compensation to the USA party.
Refusal of entry into the USA for persons involved in trafficking, in-
cluding the spouses, minor children and agents thereof” (The 1996 The
Blocking statute, the Annex, Acts paragraph 2 in fine). Thus the US
policy towards Cuba reaches out to whatever person irrespective of his
citizenship place of incorporation or nationality.
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4.7.3 1996 USA Sanctions Act Related to Iran and Libya'”’

In relation to the 71996 USA Iran and Libya Sanctions Act, the by the EU
said improper regulations require compliance with US statutes not to
invest in Iran or Libya oil and gas industry any amount greater than USD
40 million in a 12 months time. Investment means entering into a contract
for the said development, or the guaranteeing of it, or the profiting there-
from or the purchase of a share of ownership therein. All investments that
‘directly and significantly’ contribute to the enhancement of the Iranian
or Libyan ability to develop their petroleum resources is covered by the
provision. The notion of investment covers the entering into oil contracts
or the guaranteeing of such, or the profiting therefrom or the purchase of
a share of ownership therein.

Due to the UN-established Libya trade sanctions, the situation is different
from the Cuban Acts."””' The prediction that this USA investment ban is
contradictory to international law is more dubious."”* The EU proposes
that ‘measures taken by the US President to limit imports into USA or
procurement to USA’ are contrary to the UN embargo on Libya, and thus
problematic. In the same direction a possible ‘prohibition of designation
as primary dealer or as repository of USA Government funds, denial of
access to loans from USA financial institutions, export restrictions by
USA, or refusal of assistance by EXIM-Bank’ (The 1996 The Blocking
statute, the Annex, Acts paragraph 3).'>

4.7.4 The Analysis

The main objective is to figure out the group of persons and their geo-
graphic location addressed by the USA embargo-provisions listed in the
1996-regulation. The focus of interest is in the extraterritorial effects of
the USA ban on third state persons in relation to their activity on Cuba,
Iran and Libya. The US standards are compared with the extraterritorial
application of the EU 1986 Maritime Service Regulation. The EU percep-
tion on the null and void, USA acts and statutes indicates the simultan-
eous reach of the extraterritorial effects of the EU law. Does the USA
limit its extraterritorial power to citizens or residents of the USA?

The US cases

The objective of this paragraph is to uncover the geographic frames of
USA provisions. The provisions differ between contraband of Cuban ori-
gin and illegal investment that is related to all three of the countries Cuba,
Iran and Libya. The EU anticipates that the USA provisions are illegal
under international law. The following seven instances of embargo on
trade are considered below. These include:

1. loading or unloading Cuban freight from a vessel in any place in
the USA or entering a USA port,

2. ban on export to the USA for any goods or services of Cuban ori-
gin or containing materials or goods originating in Cuba. One kind
of merchandise that is especially mentioned is sugar. Re-exporting
sugar to the USA that originates in Cuba or importing into the USA
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sugar products without assurance that those products are not pro-
ducts of Cuba, is prohibited,

to import into Cuba goods or services originating in the USA,

4, dealing in merchandise that is or has been located in or transported
from or through Cuba

5. freezing Cuban assets abroad,

6. the blocking of financial dealings involving Cuba. One such finan-
cial transaction is ‘trafficking’ which involves the ‘use, sale, trans-
fer, control, management and other activities to the benefit of a
person’.

7. investment in the Iranian and Libyan oil industry. There is no total
ban, just a roof of USD 40 million during a period of 12 months to
the benefit of Iran or Libya in developing their petroleum resour-
ces.

The puzzle is whether these prohibitions affect persons not citizens or
residents of the USA, beyond their own territory. Clearly, the EU has a
case if US provisions interfere with the basic principles of third states
exclusive jurisdiction over its territory, also including ‘territoire flottant’
— the vessels flying its flag. USA legal scientists are definite here: ‘A
nation-state has jurisdiction to prescribe and enforce its laws throughout
the territory subject to its sovereignty. It also has jurisdiction beyond its

boundaries over its nationals and over ships and aircraft flying its flag’."**

Hence the USA balances on the edge of well recognized international law
when directing foreign citizens operating abroad. This position is contro-
versial, see the smokers in the ‘streets-of-Paris-discussion’.'” Perhaps
less controversial is the ‘effects doctrine’, that at least pinpoint trespassers
whose activity evolve implications within prescribing states territory.

With this general background in mind, questions come up whether the
USA provisions as listed in the numbers are within the frames of interna-
tional law. I do here follow the chronological order as listed above.

4.7.4.1 Ad 1: The Port State Issue

This is a question on the use of USA harbour facilities. The first issue is
whether the USA prohibition against loading or unloading of Cuban
freight from a vessel in an USA port do challenge international law in
general and the EU jurisdiction in particular. The puzzle is whether the
USA is illegally invading the EU autonomy over vessels flying its flag.

In this case Port State jurisdiction is at task."® As a starting point,
codified solutions to the port States competency is found under the 1982
United Nations Convention on the Law of the Sea (UNCLOS) Article
218(1). Here the port State is responsible for undertaking investigations
and instituting proceedings respecting any discharge — in violation of
applicable international rules and standards — from a vessel being volun-
tarily within the port of the enforcing state, regarding all kinds of inci-
dents having occurred outside internal waters, territorial sea or EEZ.
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The Article 218 that relates to pollution only, does not however exhaust
the Port State jurisdiction for other purposes than environmental issues
and in relation to vessels embarking to a port for the purpose of loading
or unloading. Port State competency apart from environmental issues, is
thus entirely under the customary international law regime. In relation to
the USA, the customary law regime is in fact the only legal source, due to
the non-ratification to the 1982 UNCLOS."’

Referring to customary international law does not, however, solve the
quiz. The Port State legal position has been under discussion for a long
time. Legal theory, the French doctrine, restrains Port State jurisdiction
to shipping activities that have effects, such as disturbance of Port State
navigation, safety and environment. Actions having purely internal ef-
fects on the crew and community on board are under this theory the
exclusive responsibility of the Flag State.

The Anglo-American practice presupposes, however, that Port State juris-
diction over foreign ships in native ports is complete. Being complete,
international agreements may only reduce Port States exclusive auto-
nomy. As a matter of comity, however, the Port State may refrain from
intervening unless there are harmful effects upon the coastal community.
This is not a legally binding provision, since the Port State has exclusive
competence to define the precise limits of its jurisdiction and to decide
whether external effects have occurred or not.”*® Obviously there are few
international provisions limiting Port State jurisdiction over cargo
launched by a foreign vessel when entering a foreign port.

According to international customary law, coastal States do at present
exercise full and unlimited jurisdiction over foreign merchant vessels in
their ports. A ship intentionally docking in a foreign harbour must com-
ply with Port State legislation. In brief, the Port State jurisdiction over
requirements for the goods and the handling of goods, either while in a
harbour or prior to entering a harbour, is the most complete.'*’ I therefore
conclude that contraband on illegal products is reserved for the USA as
Port State.

The final question is whether the EU enjoys any bilateral or multilateral
rights to the use of USA harbour facilities without concern of merchan-
dise. The unrestricted right to harbour facilities is common in most trade
agreements.'® One such possibility is the General Agreement in Tariffs
and Trade (GATT) that bans direct import restrictions. Since both the EU
and the USA are members of the 1994 WTO agreement, all kinds of tech-
nical barriers to trade are abandoned between these parties. However, it is
products of EU origin that enjoy protection, not the EU based activity as
such without respect to product origin. Since Cuba is not a member of the
WTO, and no Cuba-USA bilateral agreement exists, then Cuban
products, despite that the carrier is flying the flag of one EU Member
State, do not enjoy protection under the WTO-agreement. The situation is
then entirely under the auspices of customary international law.
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4.7.4.2 Ad 2 and 4: Cuban Goods or Services: Ban on Export to the USA

This is a ban on export to the USA for any goods or services of Cuban
origin or containing materials or goods originating in Cuba. Clearly, pro-
ducts entirely assembled in Cuba are illegal merchandise in the USA. The
ban reaches further, however. An issue of interest is whether foreign EU
producers may include Cuban components without ruining the EU origin.
This issue is regulated by the ban on export to the USA ‘for any goods or
services of Cuban origin or containing materials or goods originating in
Cuba’. The concept of ‘or containing’ prescribes a product that embodies
even minor ingredients of Cuban origin. In reality this is an USA ban on
EU manufactories located in EU against incorporating whatever compo-
nent preferred, even if Cuban produced. Let’s say ‘Swedish mustard’
includes sugar originating in Cuba. Is such a product contraband in the
USA? Is the USA entitled to direct legal subjects incorporated in coun-
tries beyond US territories?

This question relates to the discussion on the Danish smoking ban in the
streets of Paris. Is such a ban valid? Whether national state regulation
requires an explicit or at least tacit legal entitlement qualifies the answer.
Hereunder lies the question whether national states are — according to the
sovereignty paradigm — entitled to everything that is not explicitly pro-
hibited or transferred to others. To become valid, do the USA extra-
territorial regulations need international recognition?

The answer is partly dependent upon whether residual rights belong to
national states? As indicated (in Section 4.4.17) national states enjoy
exclusive autonomy on own territory. Thus foreign states are without
competency in the same area.

4.7.4.3 Ad 3: Import into Cuba from the USA

Without respect to nationality of the merchant, import into Cuba of goods
or services originating in the USA, is banned. Addressed in this para-
graph is the USA ban on trade in USA-produced merchandise with Cuba
as final destination. As it seems, this provision is domestic regulation
more than extraterritorial implied US exportation rule. Under no circum-
stances may US producers sell goods for which the final destination is
Cuba. Thus, trade partners should agree upon the contracting of a Cuban
contraband, prohibiting i.a. EU trade partners from directly or indirectly
re-exporting US merchandise to Cuba.

The situation of interest here is, however, not the contract law issues, but
the US prescriptions and sanctions that apply to EU buyers that despite
contract obligations unjustifiably sell US merchandise in Cuba. The situa-
tion is as follows: US origin goods are sold to EU company, a receiver
that ignores the Cuban contraband. The USA subsequently prosecutes
these infringements. If the Cuban exporting firm is incorporated in the
EU, the US provisions imply extraterritorial effects. The issue of interest
is whether such contraband rules are within the frames of international
law.
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If the location of the contract is in the USA, its domestic legislation is
clearly valid. If contracts are signed abroad, and the seller is incorporated
in the USA, domestic US provisions are — according to principle of
personality — binding upon the selling party. Say that the EU buyer de-
spite the contract clause, does export the US-merchandise to Cuba. Is the
re-exportation a breach under the realm of US law? Neither territorial nor
personality principles are suitable here. However the place of detrimental
effects is of relevance, see for instance the — already debated — cases
under competition law, the Dyestuff case,'"' Euroemballage case'® and
the Imperial Chemical Industries (ICI) Case.'” Since the EU — against
opposition from the well known international law professor and later ICJ
judge Mr. Jennings — successfully claimed that external activity generat-
ing internal detrimental effects, is within the realm of domestic legisla-
tion, the EU cannot deny the validity of similar US effects to EU-
incorporated businesses.

The fact that a legal person is fully incorporated outside of the USA can-
not according to the EU extraterritorial approach invalidate the USA
legislation. Surely these provisions cannot be applied in one direction
only.'® The EU international law doctrine is perhaps even more expan-
sive than the US doctrine. Thus the EU is without strong arguments for
objecting to the extraterritorial enforcement of the USA contraband trade
laws.

4.7.4.4 Ad 5 and 6: Cuban Assets Abroad and Financial Dealings Involving
Cuba

The USA-ordered freezing of Cuban assets and the blockage of financial
dealings is unlimited, i.e. it involves physical and legal persons without
respect to nationality or place of incorporation. The place for the econ-
omic transaction is not confined to the USA only, but involves all coun-
tries.

One such financial transaction is the ban on ‘trafficking’ in property
formerly owned by US persons also including Cubans who have obtained
US citizenship, and expropriated by the Cuban regime. The concept of
‘trafficking’ is broad, involving the ‘use, sale, transfer, control, manage-
ment and other activities to the benefit of a person’. We thus find that no
limitations exist to the place of trespassing, for instance an EU incorp-
orated firm that in Germany offers a Cuban residence for lease or sale is
under the influence of this USA legislation.

The EU designates that the extraterritoriality of USA legislation is non-
applicable international law. Failing the EU recognition, the EU itself
cannot imply similar extraterritorial solutions.

4.7.4.5 Ad7: Investment in the Iranian and Libyan Oil Industry

There is no total ban, just a roof of USD 40 million during a period of 12
months for the benefit of Iran or Libya in developing their petroleum re-
sources. Such a ban addressed entirely to US-citizens or residents is
unproblematic according to the personality principle, and in this manner,
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no breach of international law. It is problematic however, if this US pro-
vision is applied to EU subjects as well.

The nature of the US reactions, whether they be import limitation into
USA or procurement to USA, prohibition of designation as repository of
USA Government funds, denial of access to loans from USA financial in-
stitutions, or export restrictions by USA, is of lesser interest in this con-
nection. Here the sole interest is in the ratione materiae and ratione
terrae.

The legal subjects accountable for adapting to the EU countermeasures —
that is identical to the group of addressees to the USA embargo
provisions — should be compared with the group of jurisdictione ratione
personae of non-member countries to the EU, in casu Norway. The
comparative study raises the following question: How does Norway
receive the two UN resolutions of Libya? And which embargo measures
are allowed under Norwegian domestic legislation?'® Are these
addressees identical in USA and EU provisions?

4.7.5 Conclusion

The USA refuses in any of the above-discussed cases, to limit its compe-
tency extra territoriae and extra personae. One can say that the USA is
taking advantage of the ‘effects doctrine’ to its fullest content.

Ban on investment in the Iranian and Libyan oil industry involves finan-
cial transactions from all over the globe, the EU included. A similar bur-
den is placed upon EU investors when buying Cuban assets abroad and
regarding financial dealings involving Cuba. The place for the economic
transactions involves all countries, including money not earned, stored,
invested, banked, and transmitted in or from the USA. In fact, the EU
financial centers and transactions in the EU are ruled by the USA legis-
lation. According to the EU blocking statutes, such implications are
contrary to international law.

Further import into Cuba from the USA, in the meaning of exportation of
USA merchandised products, is banned. All legal subjects are addressed,
irrespective of place of incorporation, nationality or citizenship.

In the ratione personae sense we see that limitations exist neither to the
incorporation of firms nor to the citizenship of physical persons. Thus EU
subjects are banned from export to the USA of goods or services of
Cuban origin or containing materials originating in Cuba either directly
or through third countries. This includes any merchandise that in its
production history has been located in or transported from or through
Cuba to end up in the USA. EU subjects that abuse the ‘freezing [of]
Cuban assets’, or ‘going into financial dealings with Cuba’, are also
under the USA embargo provisions.

The US extra-territorial application of its laws, regulations and other
legislative instruments ‘violate international law’.'®® Thus the EU con-
demns that ‘judgment of a court or tribunal or decision of an admin-
istrative authority located outside the Community giving effect... to the
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laws specified in the Annex or to actions based thereon or resulting there

from, shall be recognized or be enforceable in any manner’.'®’

In the continuation the EU trade in shipping services legislation is inter-
preted in light of the position taken by EU in the 1996 Blocking statutes
regarding the US extraterritoriality principles. Since international law
bans double standards, the EU shipping trade provisions should be
interpreted in the narrowest sense. What consequences will this make to
the justification of the EU provisions on shipping trade?

4.8 The Extraterritorial Reach of EU Shipping Trade
Provisions

This section investigates the Council Regulation (EEC) No 4055/86 of 22
December 1986 applying the principle of freedom to provide services to
maritime transport between Member States and between Member States
and third countries (1986 Maritime Service Regulation).'® The following
question is whether the EU, despite its position regarding the USA
embargo provisions, advocates the abandoned principles of territorial
reach, as implied in the1996 blocking statute.

This regulation incorporates basic shipping service provisions like Coun-
cil Regulation (EEC) No 4058/86 concerning co-ordinated action to safe-
guard free access to cargoes in ocean trades (1986 Ocean Trade Regula-
tion)."” Tt also refers to Council Regulation (EEC) No 954/79 (3)
providing competitive access to that part of cargo liner shipping which is
not covered by commitments to national shipping lines of third countries
under the United Nations Convention on a Code of Conduct for Liner
Conferences. In the continuation this is named 1979 Liner Conferences
Regulation.

The connection between the two first regulations deviates from 7986
Maritime Service Regulation, Article 5(2). In cases where a third country
seeks to impose cargo sharing arrangements on Member States in liquid
or dry bulk trades, the Council shall take the appropriate action in accord-
ance with Regulation (EEC) No 4058/86 concerning coordinated action
to safeguard free access to cargoes in ocean trades. In short, that the EU
provides for liner conferences agreements not only between one partic-
ular Member State and the third country, but between that third country
and all the EU Member States.

Regulation of Liner Conferences is connected to the two others as in-
structed in 71986 Maritime Service Regulation, Article 4 (1)(a). Existing
cargo-sharing arrangements not phased out in accordance with Article 3
shall be adjusted in accordance with Community legislation and United
Nations Code of Conduct for Liner Conferences. Thus Community liner
shipping companies that are regulated under UN Liner Conferences Code
shall comply with this Code and with the obligations of Member States
under Regulation (EEC) No 954/79. In short, that Member States pre-
serve, within conferences competitive access to that part of cargo liner
shipping which is not covered by commitments to national shipping lines
of third countries under the United Nations Convention on a Code of
Conduct for Liner Conferences, when ratified by Member States.
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All these three provisions are — in relation to competition — closely
related to Council Regulation (EEC) No 4056/86 of 22 December 1986
laying down detailed rules for the application of (now) Articles 81 and 82
(earlier 85 and 86) of the Treaty to maritime transport.'”’

I start with the 1986 Maritime Service Regulation read in connection with
the competition adaptive regulation No 4056/86, then consider the pro-
visions of the 1986 Ocean Trade Regulation and end up with the 7979
Liner Conferences Regulation. These regulations are in turn seen in com-
parison with the EU attitude toward the effects of the USA extraterritorial
regulations. While the main issues are the legal reach ratione personae
and ratione territorae, I am also giving some attention to the material
issues.

4.8.1 The Living Fabric of Life

Whether the EU shipping trade acquis is valid for the EU-Russia oil and
gas transportation market depends upon the circumstances. The situation
differs according to whether petroleum exploitation and extraction is
controlled by EU incorporated firms, charter parties are closed between
persons of whom at least one is situated in the EU, transporter is flying a
Member States flag or is inhabiting or registered in the EU. The place of
contract seems however to be of minor importance. Obviously the place
of drilling operations, buoy loading, pipelines, storage, transit etc. activity
is indifferent in relation to issues of shipping trade contracts. Other
drilling-related conditions seem also detached from the market in trade in
shipping services.

4.8.2 Taking Extraterritoriality Seriously — a Legislative Momentum
Since sovereignty-dogma is still strong in international law,'”" it is a seri-
ous task to have domestic laws implemented in foreign countries. Not
only by the ambition of continuous prosperous relations and the recoil
from the reciprocity burdens that infiltrate the international societies of
states, but also due to heavy burdens to the subjects confused by a multi-
tude of systems of overlapping jurisdiction. Not surprisingly perhaps, are
national states throughout the world developing extraterritorial over-
lapping jurisdiction and thus adapting to the USA and (sometimes) EU
rather aggressive practice of extraterritoriality.'”” Thus for instance the
South Africa-recognized merger between two multinational companies
happened to fail approval in the EU.'”

The 1986 Maritime Service Regulation prescribes the shipping trade not
only in EU harbours and waters, but also when on the high seas and in
foreign territories. The puzzle is whether extraterritorial implications are
fully under national control, or whether they are somewhat limited. Does
the ‘effect doctrine’ as interpreted by leading international trade coun-
tries, illustrate the limitations to the geographical reach of the EU compe-
tition law?

As a starting point one may say that the EU legislative competency is
limited because neither all nationals nor vessels are under the influence of
the EU shipping acquis. Of course natives and incorporated companies of
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the Member States are under the trade in shipping services provisions.
The 1986 regulation does apply to nationals of the Member States estab-
lished outside the Community and to shipping companies established out-
side the Community and under these subjects control, provided that their
vessels are registered in a Member State.

Sometime ships flying non-member states flag may qualify for domicile
state jurisdiction, if the genuine link between owner and the registry of
the Flag State is lacking.'” In casu a Domicile State enjoys jurisdiction in
relation to legal consequences not covered by the Flag State over natives
of EU Member States regardless of their ships being re-flagged to a State-
of-Convenience registry.'”

The provisions of 1986 (Sections 4.8.3 and 4.8.4) read in connection with
the 1996 The Blocking statute define the geographical reach of the EU
law.'"

4.8.3 1986 Maritime Service Regulation

One question is whether 1986 Maritime Service Regulation excludes any
subjects at all. Are foreigners competing for charter parties in the tank- or
LNG market to and from the EU and Russia all subject to this regulation?
Further puzzles are whether these provisions institute rights or obliga-
tions and whether provisions address all persons having the required
nationality or just persons of special mentioned categories.

As a starting point, a person that delivers shipping services to national
residents within its domestic market is subject to the 1986 regulation.
This is not explicitly stated, but follows indirectly from Article 1(1).

Under the same paragraph, the second case relates to trade in services
across Member States boundaries: i.e. ‘nationals of Member States who
are established in a Member State other than that of the person for whom
the services are intended’. Thus the service provider may offer his ser-
vices irrespective of his domicile or citizenship. The place of business,
headquarters or main office is not of interest; the EU is an ‘inner market’
without any limitations to habitation, citizenship, business-location, main
office, daughter company, subdivisions and affiliates etc. The service
provider and consumer may trade across Member State borders and still
be subject to the 1986 regulation.

A third instance (listed in Article 1(2) first alternative) relates to nationals
of the Member States established outside the Community. The extra-
territorial habitation or place of business of those persons do not disquali-
fy the 1986 regulation if their vessels are registered in that Member State
in accordance with its legislation. Thus the ship must fly the flag of a
Member State. For instance a Danish ship owner that lives in Norway and
whose ship flies the Danish flag.

A fourth example (listed in Article 1(2) second alternative) relates to legal
persons, in casu shipping companies established outside the Community
and controlled by nationals of a Member State, if their vessels are regis-
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tered in that Member State in accordance with its legislation. Here flying
the flag is crucial.

What is the status for foreigners living abroad, for instance Russians, liv-
ing in Russia? The EU shipping acquis do not address these persons.
However the Council may incorporate such physical or juridical persons
according to Article 7. The Council is empowered to extend the provi-
sions of the 1986 Regulation ‘to nationals of a third country who provide
maritime transport services and are established in the Community’. The
critical point is whether the foreign service-provider is ‘established’ in
the EU. Since this notion is not defined in the 1986 Regulation, the ordin-
ary wording as practiced elsewhere in the acquis communautaire, should
be considered.

There are three qualifications here: First that the foreigner is established,
secondly that he provides marine transport services and thirdly that this
activity takes place ‘in the Community’. Let us then consider the groups
of foreigners that qualify as established in the EU. I take up the last men-
tioned question first, the geographic dimension.

‘In the Community’ — Interpretative Notes (1)

Article 7 shall read within the frames of the 1986 Maritime Service Reg-
ulation. The critical point is what is meant by ‘provide maritime transport
services ... in the Community’. In the title of the regulation the following
wording is used: ‘between Member States and between Member States
and third countries’, and when defining the geographic areas Article 1(4)
divides activities into (a) intra-Community shipping services and (b)
third-country traffic. ‘In the Community’ is not used anywhere. Is there
reason to believe that the legislator’s intention in using this concept was
to reduce the ordinary reach of the 1986 provision? I think not. In the pre-
amble, third recital, the following expression is used: ‘Whereas the appli-
cation of this principle within the Community is also a necessary condi-
tion for effectively pursuing, in relation to third countries, a policy aiming
at safeguarding the continuing application of commercial principles in
shipping’ (italics added). Here ‘within the Community’ is utilized to
focus not only on the intra-Community shipping but also on shipping
activities involving third countries. I thus conclude that Article 7 calls for
a geographic area that is identical to the 1986 regulation.

Thus transportation to and from the EU and Russia is within the scope of
the extension paragraph of Article 7 if the Council so decides. Oil and gas
transport is no exception.

Who Qualifies as ‘Shippers’ ? — Interpretative Notes (2)

The second qualification relates to a marine transport services provider,
as formulated in Article 7: ‘nationals of a third country who provide
maritime transport services’. This person is also named ‘shipper’ without
any modification: ‘...the freedom to provide maritime transport services
for shippers established in their own country, in other Member States or
in the third countries’ (the preamble, 9" recital).
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I reckon that this concept is broader than just ship owners and shipping
companies. A shipper is a person that offers and delivers transportation
services whether he is ship-owner, broker agent or other service provider
whose task is to rent and sell cargo space. Thus I take it for granted that
all categories are included. This means that a foreigner — for instance a
Russian — who sells transportation in the EU-Russian tank market (and
otherwise falls within the ambit of paragraph i. and iii) is under the
auspices of EU law if the Council so decides.

Claiming that someone is providing transport services does of course
indicate that a charter party is closed between the foreign service-
provider and the freight owner. Whether the document is signed at one or
another location is irrelevant.

Persons outside the scope of Article 7 are those that acquire transporta-
tion services, and of course industries that depend upon transportation to
exchange their products.

‘Established’ — Interpretative Notes (3)

I then turn to the first qualification: that the foreign service-provider is
‘established’. Provided that the Council decides to expand the scope of
the 1986 regulation, should the foreigner thus inhabit the EU or, if a legal
person, the company be incorporated in one of the EU Member States?

The notion ‘established’ used in Article 7 obviously reads in the con-
text of Article 8 targeting ‘the provisions of the Treaty relating to right of
establishment’. This is nothing else than one of the four freedoms, the
right to set up a business in one of the EU Member States. So in the

delineation of this concept we need to visit the EC Treaty Article 81 and
82.177

. A person is established as self-employed if he is allowed to take up
and pursue activities according to his profession and within formal
qualifications documented. For instance a Russian citizen is setting
up as freight-broker in for instance Hamburg. There is no reference
to domicile or residency. He thus may live elsewhere. From his
base in Germany he is offering shipment from i.a. the oilfields of
Kitkutsk.

. Companies or firms are established in the EU if properly incorp-
orated according to Member States company law and having their
registered office, central administration or principal place of busi-
ness here. The critical point is the incorporation and the home
office. There is no requirement that owners inhabit the EU or have
obtained EU citizenship. As an illustration: A Russian living in
Murmansk is incorporating his shipping company in Hamburg.
Here the company offers freight from Russian oilfields.

In these two cases the EU shipping acquis rules the shipping company. It
is not required that the business owners reside in a Member State. When
established, the foreigner has the right to conduct business within the
realm, but suffers no obligation to reside in the EU. However — since
incorporation rules are still under the auspices of Member States, such
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requirements may exist in some of the Member States legislation. Since
foreigners that conduct business normally will prefer to dwell in the
vicinity of the workplace, I see no reason to pursue this issue further here.

4.8.4 The 1986 Liners Conferences Regulations

Which are the subjects addressed by the 1986 Liners Conference pro-
visions?

Article 18(1) of Regulation No 4056/86 provides that ‘in carrying out the
duties assigned to it by this Regulation, the Commission may undertake
all necessary investigations into undertakings and associations of under-
takings’ (italics added). Clearly ‘Liners Conferences’ are associations of
undertakings within the meaning of Article 18. Thus, such conferences
are considered legal subjects.

One illustration is the MEWAC-case. Here the commission stated that
MEWAC (Mediterranean Europe West Africa Conference) ‘is an associa-
tion of undertakings within the meaning of Article 18 of Regulation
(EEC) No 4056/86°.'"®

While the MEWAC Liners Conference is situated in the EU, members of
the conference are often incorporated beyond the EU borders, some of
which are state owned companies abroad. Due to its membership the EU
competition laws do indirectly frame foreign companies. This is the view-
point of the EU commission in the so-called CEWAL case:

Taking such factors into account, the Commission concludes that
Cewal has a dominant position within the meaning of Article 86 on
the group of shipping routes it operates between northern Europe
and Zaire. This dominant position is held jointly by the members
of Cewal given that they are linked to each other by the conference
agreement, which creates very close economic links between them,
as evidenced, for example, by the existence of a common scale of
freight rates.'””

While the EU regulation addresses Liners Conferences as such, the EU
Commission emphasizes that shipping companies in common hold the
dominant position. Clearly, shipping companies incorporated in third
countries without respect to the nationality of shareholders or flag of ves-
sels, are under the auspices of the EU-law.'® Hence, the EU Liners Con-
ferences regulation does enjoy fully extraterritorial effects.

4.9 Persons Subject to Shipping Trade acquis. Conclusion

Foreigners abroad are — as a starting point — excluded from the realm of
the 1986 EU shipping acquis. The Council may however — within speci-
fic frames — extend the jurisdictione ratione personae of the provision
according to Article 7. Accordingly a few limitations exist in relation to
the extraterritorial reach of the trade in shipping services acquis, in casu
foreign companies incorporated outside the EU that conduct business in
the EU.



Legal Implications for the Russian Northern Sea Route and Westward in the Barents Sea 109

Clearly inhabitants, citizens, incorporated firms and foreigners estab-
lished within the EU are all subject to the EU trade in shipping services
law. The nationality of the ship used in transportation is irrelevant to the
outcome. There is no requirement that the vessel flies the flag of one of
the Member States. Thus, a Hamburg-based broker that rented space on a
Russian-owned vessel and leased or sold space on board this vessel is —
for the transportation implied — covered by the 1986 regulations.

Natural persons contracting abroad are included if they are citizens of a
Member State. Legal persons conducting business abroad but incorp-
orated in a Member State are covered by the 1986 regulation. In the latter
case it is, however, a prerequisite that the vessels are registered in that
Member State in accordance with its legislation

Concluding the matter, the 1986 regulation does not fully implement the
‘effects doctrine’ irrespective of the territory in which the market-
disturbing events took place. But not much remains. We find that the
1986 shipping regulation omits a charter party made in Russia by a
Russian inhabitant taking Russian petroleum from non-Baltic ports to
destinations in the EU. The reverse solution here requires either a new
Liners Conference including the Russia petroleum shipping trade or a
bilateral EU-Russia agreement justifying principles of the 1986
regulations, or at least does not exclude the extraterritorial effects of EU
competition acquis. Thus — considering the absence of double standards
in international law — the criticism that the EU so strongly addresses to
the USA should be returned.
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the world community’s interest in human rights’.

* The “first truly European settlement in history’. See G. Pages. The Thirty Years
War 1618-1648 (Harper & Row, New York 1970) p. 228, c.f. Section IX.

3% A. Ahlstrom Osakeyhtio and others v Commission. Judgment of the Court of
27 September 1988, Joined cases 89, 104, 114, 116, 117 and 125 to 129/85
[1988] ECR p. 5193, at paragraph 22-23. See also Gencor
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™ Op.cit.

> See Agreement on partnership and cooperation establishing a partnership be-
tween the European Communities and their Member States, of one part, and the
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